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Court of Appeals of the District of Columbia. 


No. 4370. 

Davis Elkins et al., Appellants, 

vs. 

Equitable Investment Company, Inc. 


a Supreme Court of the District of Columbia. 

Law. No. 67788. 

Equitable Investment Company, Inc., Plaintiff, 

vs. 

Davis Elkins, S. B. Elkins, and Davis Trust Company, as Ex¬ 
ecutors of the Estate of Richard Elkins, Deceased. Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Filed June 23, 1023. 

In the Supreme Court of the District of Columbia. 

Law. No. 67788. 

Equitable Investment Company, Inc., Plaintiff, 

vs. 

Davis Elkins, S. B. Elkins, and Davis Trust Company, as Ex¬ 
ecutors of the Estate of Richard Elkins, Deceased, Defendants. 

1. The plaintiff. Equitable Investment Company, Incorporated, 
sues the defendants, for that on or about the nineteenth day of April, 
1921. Richard Elkins, for a valuable consideration, made and de- 
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livered to one John Richmond, a certain promissory note dated 
April 19. 1921, wherein the said Richard Likins promised to pay 
to the said John Richmond the sum of one hundred and til*ty thou¬ 
sand dollars ($ 100 , 000 ) within one and a halt years from tne said 
date, with interest at ihe rale of six per cent per annum; a copy of 
said note hemp; liled herewith and marked Exhibit A; that on or 
about tlie 2Uth day of June, 1922, the said Richard Likins departed 
this life, and on the lOih day of August, 1022, the above named de¬ 
fendants were appointed as joint executors of his estate by an order 
of this Court holding a ITobutc Court, and thereafter duly qualified 
as such executors; that on the lifth day of May, 1922, the said John 
Richmond by an instrument in writing signed by him assigned his 
rights in and by virtue of the said promissory note to one Hannibal 
de Mesa; a copy of said assignment being tiled herewith and 
2 marked Exhibit B; that on the eleventh day of May, 1922, 
the said Hannibal de Mesa by an instrument m writing signed 
by him assigned all his rights in and by virtue of said promissory 
note to the Equitable Investment Company, Incorporated, plaintiff 
herein, a copy of said assignment being liled herewith and marked 
Exhibit C; that on or about the thirty-first day of May, 1922, the 
claim represented by the said promissory note was duly presented 
to the Register of Wills of the District of Columbia and by him 
recorded, and on the same day a letter was mailed by the plaintiff 
to each of the defendants herein, inclosing a copy of said note and 
demanding payment of the same; but no part of the same has been 
paid to the plaintiff herein, or to either of the former holders of said 
note. 


Wherefore the plaintiff claims the sum of one hundred and fifty 
thousand dollars ($150,000) with interest thereon from April 19, 
1921, together with costs of this suit. 

2. The plaintiff sues the defendants for money lent by the plain¬ 
tiff to the defendants, and for money paid by the plaintiff for the 
defendants at their request, and for money received by the defend¬ 
ants for the use of the plaintiff, and for money found to be due 
from the defendants to the plaintiff on accounts stated by them, 
and the plaintiff claims the sum of one hundred and fifty thousand 
dollars ($150,000) with interest at the rate of six per cent (0%) 
per annum from April 19, 1921, together with costs, exclusive of all 
set-offs and just grounds of defense. 

McLANAHAN & BURTON, 
TENCH T. MARYE, 

Attorneys for Plaintiff. 


3 Affidavit of Merit. 

******* 

District of Columbia, ss: 

Eugene W. Blackford, being duly sworn on oath deposes and says 
that he is the Secretarv of the Equitable Investment Company, In¬ 
corporated, the plaintiff herein; that on or about April 19, 1921, 
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Richard Elkins for a valuable consideration made, executed and 
delivered to John Richmond the promissory note which is the basis 
of this suit, wherein the said Richard Elkins promised to pay to the 
said John Richmond the sum of one hundred and fifty thousand 
dollars ($150,000) within one and a half years from the said date 
with interest at the rate of six per cent ((>'/.) per annum; that the 
signature to said note is the genuine signature of the said Richard 
Elkins; that on May 5, 10’23, the said John Richmond, by an in¬ 
strument in writing signed by him. assigned his rights in and by 
virtue of said promissory note to one Hannibal de Mesa, and on 
M ay 11, 1923, the said Hannibal de Mesa assigned all his rights 
in and by virtue of said promissory note to the Equitable Invest¬ 
ment Company, Incorporated, plaintiff herein, and the said Equi¬ 
table Investment Company, Incorporated, is now the holder and 
owner of the said note; that the defendants herein are the duly ap¬ 
pointed and qualified executors of the estate of the said Richard 
Elkins, who died on the 30th day of June, 1922; that on or about 
May 31, 1923, the said note was presented by the plaintiff's attorney 
to the Register of Wills of the District of Columbia and by him 
recorded, and on the same day a letter was mailed by M’cLanahan 
and Burton, attorneys for the plaintiff, to each of the defendants 
herein, inclosing a copy of the said note and demanding 
4 payment of the same; that no part of said amount has been 
paid to the plaintiff herein or to either of the former holders 
of the said note; bv reason whereof the defendants are indebted to 
the plaintiff in the full amount claimed in the declaration, exclusive 
of all set-offs and just grounds of defense. 

EUGENE W. BLACKFORD. 

Subscribed and sworn to before me this 26th day of June, 1923. 
[seal.] BERENICE H. BROY, 

Notary Public. 

Exhibit A. 

Elkins Coal and Coke Co. 

Miners, Steam. Smithing, and Gas Coal. Manufacturers Foundry 

and Furnace Coke. 


Morgantown & Ivingwood R. R. via B. & O. R. R. 

Land Title Building, Philadelphia. 

John Richmond having this day surrendered and delivered to 
me this certain contract and assignment, between us made in 1920 
in which contract and assignment for good and valuable considera¬ 
tion by me received from him, 1 gave, assigned and transferred to 
him one third partnership interest in all my gas and oil interests 
properties leases and contracts located in West Virginia or vicinity, 
and he having retransferred to me his one third interest in 
5 all of said interests recited in said contract, in consideration 
thereof I hereby agree to pay to him the sum of one liun- 
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died and fifty thousand dollars within one and a half years from 
this date, with interest at six per cent. April nineteenth, nineteen 
hundred and twenty one. 


April 19th, 19*21, New York City. 
(Signed) 


RICHARD 


ELKINS. 


Exhibit B. 


Know all men hy these presents that for and in consideration of 
the sum of Five dollars, lawful money of the United States, and 
other good and valuable things, this day paid to me, the under¬ 
signed, John Richmond, residing at 290 Park Avenue, in the 
borough of Manhattan, city of New York by Hannibal de Mesa, a 
citizen of Cuba, residing at the city of Habana therein, hut now 
temporarily domiciled at the Hotel Vanderbilt, in the borough of 
Manhattan, City of New York, I. the undersigned, John Richmond, 
do hereby assign, set over, transfer and convev unto the said Ilanni- 
bal de Mesa, all of mv right, title and interest whether at law or 
in equity, that 1 may have had, have or hereafter have against Rich¬ 
ard Elkins, deceased, or against the personal representatives and 
estate of the said Richard Elkins, deceased, under and bv virtue of 
a commitment in writing hearing date April 19, 1921. and signed 
bv the said Richard Elkins, deceased, wherein and whereby the 
said Richard Elkins convenanted to pay me the sum of One hun¬ 
dred and fifty thousand dollars ($150,000) within one year and a 
half from the said April 19th, 1921, with interest at six per cent, 
and under and bv virtue of dealings had bv me with the said Rich- 
ard Elkins, deceased, out of which said commitment in writing 
originated. 

To have and to hold the same absolutely and forever. 

And I further authorize and empower the said Hannibal de Mesa 
to bring any and all actions, whether at law or in equity in my 
name or in his name that may be necessary or required in and about 
the collection of said claim of indebtedness from the personal repre¬ 
sentatives and the e-tate of the said Richard Elkins, deceased, and 
to do all other and further things that may be necessary in and 
about the premises, to the same force and effect that I, myself, might 
do and accordingly 1 hereby nominate, constitute and appoint the 
said Hannibal de Mesa as mv irrevocable attorney in fact for me 

t • 

and in mv place and stead to receive the payment of said moneys 
from the said personal representatives of the estate of said Richard 
Elkins and to execute receipts, releases and acquittances 
6 therefor and to make any and all settlements, compromises 
or other adjustments with respect thereto, and to execute any 
and all other instruments in writing that the said Hannibal de 
Mesa may find necessary or expedient to execute in the collection 
of said indebtedness under said commitment in writing of the said 
Richard Elkins, hereby ratifying and confirming whatsoever the 
said Hannibal de Mesa may hereafter do in and about the premises, 
giving and granting unto the said Hannibal de Mesa full and un¬ 
restricted right to assign said claim of indebtedness to whomsoever 
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he may see fit and to delegate to such assignee or assignees, their 
successors and assigns the powers that I have herein conferred upon 
the said Hannibal de Mesa. 

In witness whereof I have hereunto set my hand and seal in the 
borough of Manhattan, City of New York, this 5th day of May, 1923, 
and acknowledged the execution of these presents. 

(Signed) JOHN RICHMOND, [l. s.] 

State of New York, 

County of New York, ss: 

On this 9th day of May, 1923, before me personally appeared 
John Richmond, to me known and known to me to be the in¬ 
dividual described in and who executed the foregoing instrument and 
he dulv acknowledged to me that he executed the same. 

" (Signed) DAVID D. VINCENT, 

[seal.] Notary Public, N. Y. Co. 41. 

Reg. 5023. Ctf. filed Kings Co. 5 Reg. 5004. 

Commission expires March 30, 1925. 

Exhibit C. 


Know all men by these presents that for and in consideration 
of the sum of Five dollars, lawful money of the United States and 
other good and valuable considerations to me in hand paid by the 
Equitable Investment Company, Inc., incorporated under the laws 
of the State of Virginia, and having its principal place of business 
in the Union Trust Company Building, Washington, I). C., receipt 
of which is hereby acknowledged, I. the undersigned, Hannibal de 
Mesa do hereby assign, transfer, set over and convey unto the said 
Equitable Investment Company. Inc., its successors or assigns, all 
my right, title and interest, whether at law or in equity that I may 
now have, ever have had or hereafter may have against 
7 Richard Elkins, deceased, or against the personal representa¬ 
tives of the estate of Richard Elkins, deceased, under and bv 

%} 

virtue of an assignment to me made and executed l>v John Rich¬ 
mond by an instrument in writing duly acknowledged and hear¬ 
ing date the 5th day of May. 1923; the claim of the said John 
Richmond against said Richard Elkins, deceased, or against the per¬ 
sonal representatives of the estate of Richard Elkins, deceased, be¬ 
ing under and hv virtue of a commitment in writing hearing date 
the 19th day of April. 1921, and signed bv the said Richard Elkins, 
deceased, wherein and whereby the said Richard Elkins, deceased, 
covenanted to pay to said John Richmond the sum of One hundred 
and fifty thousand dollars ($150,000) within one year and a half 
from the said 19th day of April, 1921, with interest at six per cent, 
and under and hv virtue of dealings had hv said John Richmond 
with the said Richard Elkins, deceased,, out of which said commit¬ 
ment in writing originated. 
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To have and to hold the same absolutely and forever. 

And T further authorize and empower the said Equitable Invest¬ 
ment Company. Inc., to bring any and all actions, whether at law 
or in equity in my name or in its name that may be necessary or 
required in and about the collection of said claim of indebtedness 
from the personal representatives and the estate of the said Richard 
Elkins, deceased, and to do all other and further things that mav 
be necessary in and about the premises, to the same force and effect 
that I. myself, might do and accordingly I herebv nominate, con¬ 
stitute and appoint the said Equitable Investment Company, Inc., as 
my irrevocable attorney in fact for me and in my place and stead 
to receive the payment of said moneys from the said personal repre¬ 
sentatives of the estate of said Richard Elkins, and to execute re¬ 
ceipts, releases and acquittances therefor and to make any and all 
settlements, compromises or other adjustments with respect thereto, 
and to execute any and all other instruments in writing that the 
said Equitable Investment Company, Inc., may find necessary or 
expedient to execute in the collection of said indebtedness under 
said commitment in writing of the said Richard Elkins, hereby 
ratifying and confirming whatsoever the said Equitable Investment 
Company, Inc., may hereafter do in and about the premises, giving 
and granting unto the said Equitable Investment Company, Inc., 
full and unrestricted right to assign said claim of indebtedness to 
whomsoever it may see fit and to delegate to such assignee or as¬ 
signees, its successors and assigns the powers that I have herein 
conferred upon the said Equitable Investment Company, Inc., 

In witness whereof. 1 have hereunto set mv hand and seal in 
the borough of Manhattan, City of New York, this 11th day of 
May, 192.'», and acknowledged the execution of these presents. 

(Signed) H. De M. [l. s.J 


8 State of New York, 

County of New York, ss: 

On this 11th day of May, 1923, before me personally appeared 
Hannibal de Mesa, to me known and known to me to be the in¬ 
dividual described in and who executed the foregoing instrument 
and he dulv acknowledged to me that he executed the same. 
(Signed) DAVID D. VINCENT. 

[seal.] Notary Public, A\ Y. (Jo., 41. 

Reg. 5023. Ctf. Filed Kings Co. 5, Reg. 5004. 

Commission expires March 30, 1925. 


Plea of Defendants. 

Filed July 23, 1923. 

a|c * 3|e >|e % # * 

For plea to the declaration filed herein and to each count thereof 
the defendants say: 
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They are not indebted in manner and form as in said declara¬ 
tion alleged. 

G. F. SNYDER, 
Attorney for Defendants. 

G. F. SNYDER, 

Attorney, 1317 F Street, Washington. 

July 23, 1923.—Received this date copy of the above plea. 

July 23, 1923.—Service by messenger at office of attorneys for 
plaintiff declined and signature erased; service made by registered 
mail, No. 128,143. 

G. F. SNYDER, 
By C. J. K. 
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Joinder in Issue. 
Filed Julv 27, 1923. 

%j / 

* * * 


The plaintiff joins issue on the plea of the defendants filed herein. 

McLANAHAN & BURTON, 

Attorneys for Plaintiff. 


Additional Pleas of Defendants. 
Filed December 6, 1923. 


1. By leave of court first had and obtained, the defendants for 
a further plea to the first count of plaintiff s declaration say that 
said Richard Elkins, the defendants’ intestate, never promised as 
in said first count of said declaration alleged. 

2. And for a further plea to said first count of plaintiff’s declara¬ 
tion, the defendants say that said Richard Elkins, the defendants’ 
intestate never was indebted as in said first count of said declara¬ 
tion alleged. 

3. And for a further plea to the second count of said plaintiff’s 
declaration these defendants say that they never promised as al¬ 
leged. 

DONALDSON, JOHNSON and FRA 1 LEY, 

Attorneys for Defendants. 

We consent to the filing of the above pleas and that the Court 
may grant leave to file them. 

McLANAHAN & BURTON, 

Attorneys for Plaintiff. 
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10 Joinder in Issue on Additional Pleas. 

Filed December 6. 1923. 

$ * ★ ♦ ♦ ♦ 

The plaintiff joins issue on the additional pleas of the defendants 
filed herein. 

McLANAHAX & BURTON, 
TENCH T. MARYE, 

Attorneys for Plaintiff. 

Supreme Court of tlie District of Columbia. 

Wednesday, March 12", 1924. 

Session resumed pursuant to adjournment, lion. Walter I. Mc¬ 
Coy, Chief Justice presiding. 

* * 5)e * aje j|e sfc 

Come again the parties hereto, in manner aforesaid and the same 
jury that was respited yesterday and after this cause is given to the 
jury in charge, they upon their oath say they find in favor of the 
plaintiff on the first count of the declaration and that the money 
payable by defendants to plaintiff, is the sum of One Hundred and 
Seventy-six Thousand and Seventy-five Dollars ($176,075.00) and 
on the second count of the declaration, thev find in favor of the de- 

V 

fendants. 


Motion for a Xew Trial. 
Filed March 15, 1924. 


* * * * * * * 


Come now the defendants by their counsel and move the court to 
grant a new trial in the above entitled cause upon the following 
grounds: 


1. Because the verdict of the jury is against the evidence. 
11 2. Because the verdict of the jury is against the weight 

of the evidence. 

3. For errors of law committed bv the court in admitting and 
excluding evidence during the trial. 

4. Because the court instructed and directed the jury to find a 
verdict for the defendants on the second count (common counts) 
of the plaintiff's declaration and the jury did not so find but found 
a general verdict for the plaintiff, thereby disregarding the said 
instruction of the court, in rendering a verdict for the plaintiff 
on the second count of the declaration, as to which there was no 
evidence in the case. 
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5. Because, by the granting of the defendants’ first prayer re¬ 
questing the court to instruct the jury to render a verdict for the 
defendants upon the second count of the plaintiff's declaration 
(common counts) and by directing the jury so to find, the defend¬ 
ants could take no exception; and therefore the jury, by rendering 
a general verdict for the plaintiff upon the plaintiff’s declaration 
and thus disregarding the said instruction of the court, deprived the 
defendants of an exception which they could have had if the court 
had refused to direct the jury to render a verdict for the defendants 
upon the plaintiff’s said second count of plaintiff’s declaration. 

6. Because the verdict of the jury being a general verdict for the 
plaintiff upon the plaintiff’s declaration, is inseparable and in¬ 
divisible; and there being no evidence in the case justifying a verdict 
for the plaintiff upon said second count, the said verdict of the jury 

is erroneous and unwarranted and against the law of the case 
12 laid down by the court and as to said second count, is wholly 
unsupported bv the evidence in the case. 

DONALDSON, JOHNSON and FRAILEY, 

Attorneys for Defendants. 

Messrs. McLanahan A Burton and Tench T. Marye, 

L’nion Trust Building. 

Washington, D. C. : 

You are hereby notified that we shall present the above motion 
to the attention of the court on Friday March 21, 1924 at 10 o’clock 
A. M. or as soon thereafter as counsel can he heard. 

DONALDSON, JOHNSON and FRAILEY, 

Attorneys for Defendants. 


District of Columbia, ss: 

I, James A. Purcell, being first duly sworn say that I personally 
served a copy of the above on the office of McLanahan & Burton & 
Tench T Marye at 11.30 A. M. Saturday March 15/1924, none of 
the members of that firm being present to accept service in person. 

JAMES A. PURCELL. 

Motion in Arrest of .1 inly went. 

Filed March 15. 1924. 


* 


Come now the defendants by their counsel and move the court 
to arrest the judgment in the above entitled cause lor errors 
13 appearing on the face of the record. 1 he grounds of the 
foregoing motion are as follows: 

1. Because the court granted defendant’s prayer for instruction 
No. 1, liled in the above entitled cause pursuant to Section III of 
Rule 43 of the Law Rules of the Supreme Court of the District 
of Columbia, directing the jury to return a verdict for the defendants 
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on the second count (common counts) of the plaintiff’s declaration, 
but the jury did not so find but found a general verdict for the 
plaintiff, thereby disregarding said instruction of the court. 

2. Because the verdict of the jury is invalid; the jury having 
found a general verdict for the plaintiff, notwithstanding said in¬ 
struction of the court to the jury to render a verdict for the defend¬ 
ants on the second count of the plaintiff’s declaration. 

3. Because the verdict of the jury is invalid, the jury having 
found a general verdict for the plaintiff, notwithstanding said in¬ 
struction of the court to the jury to render a verdict for the de¬ 
fendants on the second count of the plaintiff's declaration; and the 
said verdict of the jury being entire and indivisible and being 
against and in violation of the law in the case as laid down and de¬ 
livered to the jury by the court is a void and illegal verdict and 
will not support a judgment entered thereon. 

4. Because, by the granting of the defendants’ first prayer rc- 
questing the court to instruct the jury to render a verdict for the 
defendants upon the second count of the Plaintiff's declaration 
(common counts) and by directing the jury so to find, the de¬ 
fendants could take no exception; and therefore the jury. 

14 bv rendering a general verdict for the plaintiff upon the 
plaintiff's declaration and thus disregarding the said instruc¬ 
tion of the court, deprived the defendants of an exception which they 
could have had if the court had refeused to direct the jury to render 
a verdict for the defendants upon the plaintiff’s said second count 
of plaintiff's declaration. 

DONALDSON, JOHNSON and FRAILEY, 

Attorneys for Defendants. 

Messrs. McLanahan ik Burton and Tench T. Maryc. 

Union Trust Building, 

Washington, I). C.: 

You are hereby notified that we shall present the above motion 
to the attention of the court on Friday, March 21, 1024, at 10 
o'clock A. M. or as soon thereafter as counsel can be heard. 

DONALDSON, JOHNSON and FRAILEY. 

Attorneys for Defendants. 


District of Columbia, ss : 

I, Jas. A. Purcell, being duly sworn, say I served a copy of the 
above on the office of II. Ralph Burton, McLanahan & Burton & 
T. T. M arve at 11:30 a. m. on Saturday March 13/1024, none of 
the attornevs being present to accept service in person. 

JAS. A. PURCELL. 


Subscribed Ac 


Sworn to before me this 13 

MORGAN 
BvCIIAS. B. 


dav of March, 1024 
H. BEACH, Clk., 
COFLIN, Asst. Clk. 
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15 Petition for Correction of Minute Entry of Verdict. 


Filed March 25. 1024. 


Defendants, petitioners, respectfully show to the court: 

1. That the plaintiff’s declaration is in assumpsit, and contains 
two counts, the first count being a special count upon the instrument 
referred to therein, a copy of which is attached to said declaration, 
and the second count being the common law money counts, in which 
the amount sued for is alleged to be due the plaintiff from the de¬ 
fendants upon their indebtedness, and not for any amount due and 
owing from defendants’ intestate; all of which will more fully and at 
large appear by reference had to said declaration filed in this cause. 

2. That the defendants duly pleaded to each count of said 
declaration pleas of non assumpsit and nil debit, on which issue was 
joined by the plaintiff; and thereafter on the 20th day of February, 
1924, this cause came on for trial by jurv in Circuit Division No. 
2 of this court. Upon conclusion of all the evidence in the ease, 
defendants requested the presiding Justice to instruct the jury to 
render a verdict for the defendants on the said second count of the 
plaintiff’s declaration because there was no evidence in the case 
applicable to said count, or to justify a verdict for the plaintiff on 
said count; and the presiding Justice thereupon granted prayer 
for such instruction, and in his charge to the jury directed said 
jury as follows: 

“The Court: Gentlemen, there are two counts in this declaration, 
that is to say, the plaintiff has undertaken to state its case in two 
different aspects. For certain reasons, which 1 need not ex- 
1G plain to you, I instruct you to reach a verdict for the de¬ 
fendant on what is known as the second count in the declara¬ 
tion, that leaves only the first count for vou to consider.” 

7 %J c. 

3. That on the 12th day of March, 1924, the above entitled 
cause was given to the jury for its consideration, and said jury on 
said date, on their oaths, returned a verdict, said verdict being a 
general verdict for the plaintiff in the sum of $ 170 , 075 , as appears 
from a stenographic report of said verdict, and from the affidavits 
of L. M. Hull and .Robert F. Rose, hereto attached, and made part 
hereof, marked Exhibits A and B. respectively. Said stenographic 
report is as follows: 

“The Clerk: Gentlemen of the jury, have you agreed upon a ver¬ 
dict. 

The Foreman: We have. 

The Clerk: How do vou find, for the plaintiff or for the defend¬ 
ant? 

The Foreman: For the defendant—for the plaintiff, I beg your 
pardon, for the Equitable Investment Company, in the sum of $176,- 
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075. We may possibly have made an error in figuring the interest 
which, of course, is subject to correction. 

The Clerk: Gentlemen of the jury, your foreman has said that 
you find for the- 

The Court (interrupting): Just a minute. Will you gentlemen 
calculate that? 

Mr. Norris: That is two years, ten months, and twenty-three days. 

The Court: Will somebodv figure that? 

Mr. Norris (after figuring) : I get $176,000, if your Honor please. 
1 have not figured the three days. I took two-thirds of a month, I 
took twenty days instead of twenty-three. 

The Court: /\nd do vou make it $26,000? 

Mr. N orris: Twenty-six thousand dollars disregarding the three 
days, making it two years, ten months and twenty days. 

The Court: I make it $27,000, so that the verdict is within the 
amount. 

The Clerk: Gentlemen of the jury, your foreman has said that 
vour verdict is for the plaintiff in the sum of $176,075. So sav you 
all.” 


4. That after the said jury had rendered its verdict, as aforesaid, 
and on to wit. the 15th day of March, 1024, defendants, your peti¬ 
tioners. filed in said cause motions for a new trial and in arrest 
17 of judgment, and recited in said motion for a new trial, as 
grounds, in part, of said motion that: 


“'1. because the court instructed and directed the jury to find a 
verdict for the defendants on the second count (common counts) of 
the plaintiff’s declaration and the jury did not so find but found a 
general verdict for the plaintiff, thereby disregarding the said in¬ 
struction of the court, in rendering a verdict for the plaintiff on 
the second count of the declaration, as to which there was no evidence 
in the case. 

<>. Because, by the granting of the defendants’ first prayer re¬ 
questing the court to instruct the jury to render a verdict for the 
defendants upon the said second count of the plaintiff’s declaration 
(common counts) and by directing the jury so to find, the defend¬ 
ants could take no exception; and therefore the jury, bv rendering 
a general verdict for the plaintiff upon the plaintiff’s declaration and 
thus disregarding the said instruction of the court, deprived the de¬ 
fendants of an exception which they could have had if the court had 
refused to direct the jury to render a verdict for the defendants upon 
the plaintiff s said second count of plaintiff’s declaration. 

6. Because the verdict of the jury being a general verdict for the 
plaintiff upon the plaintiff’s declaration, is inseparable and indi¬ 
visible; and there being no evidence in the case justifying a verdict 
for the plaintiff upon said second count, the said verdict of the 
jury is erroneous and unwarranted and against the law of the case 
laid down by the court and as to said second count, is wholly un¬ 
supported by the evidence in the case.” 
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and recited in said motion in arrest of judgment as grounds in part 
on which that motion was based: 

“1. Because the court granted defendants’ prayer for instruction 
No. 1, tiled in the above entitled cause pursuant to Section HI of 
Itule 43 of the Law Rules of the Supreme Court of the District of 
Columbia, directing the jury to return a verdict for the defendants 
on the second count (common counts) of the plaintiff’s declaration, 
but the jury did not so find but found a general verdict for the 
plaintiff, thereby disregarding said instruction of the court. 

2. Because the verdict of the jury is invalid; the jury having 
found a general verdict for the plaintiff, notwithstanding said in¬ 
struction of the court to the jury to render a verdict for the 

18 defendants on the second count of the plaintiff’s declaration. 

3. Because the verdict of the jury is invalid, the jury hav¬ 
ing found a general verdict for the plaintiff, notwithstanding said 
instruction of the court to the jury to render a verdict for the de¬ 
fendants on the second count of the plaintiff’s declaration; and the 
said verdict of the jury being entire and indivisible and being against 
and in violation of the law in the case as laid down and delivered to 
the jury by the court is a void and illegal verdict and will not sup¬ 
port a judgment entered thereon. 

4. * Because, by the granting of the defendants' first prayer re¬ 
questing the court to instruct the jury to render a verdict for the 
defendants upon the second count of the Plaintiff’s declaration (com¬ 
mon counts) and bv directing the jury so to find, the defendants 
could take no exception; and therefore the jury, by rendering a gen¬ 
eral verdict for the plaintiff upon the plaintiff's declaration and 
thus disregarding the said instruction of the court, deprived the de¬ 
fendants of an exception which they could have had if the court 
had refused to direct the jury to render a verdict for the defendants 
upon the plaintiff’s said second count of plaintiff’s declaration.” 

5. That at the time of the filing of both of said motions by the 
defendants, petitioners herein, the entry of the said verdict of said 
jury had not been made in the minutes of this court. Defendants, 
your petitioners filed said motions on the day aforesaid, namely 
March loth, 1024, because by Section 1 of Rule 4d of the Rules of 
this Court, said motions were required to be filed within four days 
after the rendition of the said verdict; and defendants not knowing 
when the entry of said verdict in the minutes of this court would 
actually be made, and desiring to be well within the time limit pre¬ 
scribed bv said Rule 45 did not wait for the entrv of said verdict in 
said minutes to be made; and further the defendants state that at 
the time of the filing of said motions they assumed that the entry of 
said verdict would correctly record the same as rendered by the 

jury, and under that assumption they set forth in each of 

19 said motions the particular grounds hereinabove referred to, 
which grounds are based upon, and correctly recite the true 

verdict rendered bv said jury. 

b. That on the 17th day of March, 1924, an entry was made in 
the minutes of this court purporting to record the verdict of said jury 



14 


r>. ELKINS ET AT,. VS. EQl ITAHLE INVESTMENT CO. 


rendered in tins cause on the 1 lit 1 1 day of March, 1024, as aforesaid. 
Said entry is in the words and figures following: 

“Come again.the parties hereto in manner aforesaid and the same 
jury that was respited vesterdav and after this cause is given to the 
jury in charge, thev upon their oath say they find in favor of the 
plaintiff on the first count of the declaration and that the money 
payable by defendants to plaintiff is the sum of One Hundred and 
Seventy-six Thousand and seventy-live Collars ($1 <C>.0<,».(!()) and on 
the second count of the declaration, they lind in favor of the defend¬ 
ants.’* 

7. Defendants, petitioners, respectfully allege and aver that said 
entry is inaccurate and erroneous in this, that the recital in said 
entry purporting to set forth the verdict of the jury does not correctly 
record said verdict as rendered by said jury, because as hereinabove 
set forth and shown to the court the said jury did not, on their 
oaths, find in favor of the plaintiff on the first count of the declara¬ 
tion only, and did not on their oaths, find in favor of the defendants 
on the second count of said declaration, but as above set forth, on 
their oaths, found a general verdict for the plaintiffs in the sum above 
named. 

8. Defendants, petitioners, further show that, their motion in 
arrest of judgment being based upon errors appearing upon the face 
of the record in this cause, and reciting as one of the errors com¬ 
plained of, and as one of the reasons why the judgment in this cause 

should he arrested, that the said verdict of the jury was a 
20 general verdict for the plaintiff, notwithstanding the instruc¬ 
tion of the court to render a verdict for the defendants on the 

second count, if said minute entrv of said verdict be allowed to re- 

• «. 

main as recorded, and is not corrected so as truly to record the ver- 
diet of said jury, as rendered by it. the defendants, your petitioners, 
will be deprived of tlie aforesaid ground of their motion in arrest of 
judgment because the record of said verdict, though contrary to the 
facts, will disclose no such error in the record as is made the basis 
for said motion in arrest of judgment, and no such error as would 
appear if said minute entry correctly and truly recorded the verdict 
of said jury. 

9. Defendants, petitioners, are advised by counsel, and therefore 
allege, that under and by virtue of Article VII of the Amendments 
to the Constitution of the United States, thev were entitled to a trial 
by jury on the issues joined in this cause, and that therefore neither 
this Court, nor the Clerk of said Court, had or has the power or 
jurisdiction, in the absence of a lawful waiver of a trial by jury, (and 
there was no such waiver in this cause) to find for or against plaintiff 
or defendants any of said issues joined in this cause, but were and 
are without such power and jurisdiction, and on the contrary said 
issues could only le determined by a verdict of the jury sworn to 
try the same. And defendants, your petitioners, further allege and 
aver that if said minute entiv puiporting to record the said verdict 
of the said jury be permitted and allowed to lemain uncorrected, the 
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said entry does and will amount to, and be in effect, the find- 

21 ing of the court, or of the Clerk of the Court, for the defend¬ 
ants upon the issues joined upon said second count of the 

plaintiff's declaration because said jury on their oaths found a gen¬ 
eral verdict for the plaintiff, and did not, on their oaths, find a ver¬ 
dict for the defendants on said second count; and said entry, being 
such a finding by the Court, or the Clerk of said Court, and not a 
finding of said jury, is in violation of said Article VII of the Amend¬ 
ments to the Constitution of the United States, and in deprivation 
of the right of the defendants thereunder to the verdict of the jury 
alone upon the issues joined upon said second count. 

Wherefore, by reason of the premises defendants, your petitioners, 
pray; 

1. That the entry in the minutes of this court purposing to rec¬ 
ord the verdict of the jury which tried the above entitled cause he 
amended and corrected by order of this honorable court, so as cor¬ 
rectly to record the verdict of said jury as actually rendered hv it, 
as hereinabove set forth. 

2. And for such other and further relief as to the court may seem 
meet. 

DAVIS ELKINS. 

District of Columbia, 

I, Davis Elkins, being first duly sworn, upon oath depose and 

sav that I am one of the defendants in the above entitled cause; that 
« 

I have read the foregoing petition bv me subscribed and that I 
verily believe the facts stated therein to he true. 

DAVIS ELKINS. 

Subscribed and sworn to before me this 2d dav of March 

22 1924. 

[seal.] G. E. SNYDER. 

Notary Public, D. C. 

My Commission Expires December 22. 1927. 


Exhibit A. 


In the Supreme Court of the District of Columbia. 

Law. No. 67788. 


Equitable Investment Company, Inc.. Plaintiff, 

vs. 

Davis Elkins, S. B. Elkins, and Davis Trust Company, as Execu¬ 
tors of the Estate of Richard Elkins, Deceased, Defendants. 


I, L. M. Hull Hull, being on oath first duly sworn depose and say 
that I was present in Circuit Division No. 2 of the Supreme Court 
of the District of Columbia on the late afternoon of Wednesday, 
March 12th when the jury in the above entitled cause rendered its 
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verdict therein. That I heard the proceedings had at that time and 
that said jury rendered a verdict for tlie plaintiff in the sum of 
$176,075 and did not render a separate verdict on each count of the 
plaintiff’s declaration and did not find for the defendants on the 
second count of said declaration. 

L. M. HULL. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 25th dav of March, 1924. 

[seal.] ‘ J. WM. REILY, 

Xotary Public , D. C. 


23 Exhibit B. 

In the Supreme Court of the District of Columbia. 

Law. No. 67788. 

Equitable Investment Company, Inc., Plaintiff, 

vs. 

Davis Elkins, S. B. Elkins, and Davis Trust Company, as 
Executors of the Estate of Kichaid Elkins, Deceased, Defendants. 

I. Pobt. F. Pose, being being first dulv sworn on oath sav that I 
am a resident of Washington, D. C. and engaged in the occupation 
of shorthand reporting, especially reporting trials in the various 
branches of the Supreme Court of the District of Columbia. That 
I am connected with the National Shorthand Reporting Company 
which is composed of myself and others and that this Company 
stenographically reported the trial had in the a' ove entitled cause. 

That on Wednesdav the 12th dav of March. 1924 late in the after- 

%/ •/ / 

noon I was present when the jury returned its verdict in the above 
entitled cause and stenogiaphicallv reported what took place at that 
time including the rendition of the verdict of the jury. That there¬ 
after my shorhand notes were duly transcribed in typewriting and 
a correct copy thereof is set forth in the petition of the defendants 
to which this affidavit is Exhibit A. That the verdict of said jury 
was as in said shorthand reported and as transcribed in typewriting 
and that I personally recall hearing the jury render a verdict for the 
plaintiff in the sum of $176,075.00 and that thy did not find a 
separate verdict on each count of the plaintiff’s declaration 

24 and did not find a verdict for the defendants on the second 
count of said declaration. 

ROBERT F. POSE. 

Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this 25th dav of March, 1924. 

[seal.] J. WM. REILY, 

Xotary Public, D. C. 
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Memorandum of Court. 
Filed December 12, 11)24. 


There are three motions for consideration: (1) a petition to cor¬ 
rect the minute entry of the verdict: (2) in arrest of judgment; (3) 
to set aside the verdict and grant a new trial. 

The declaration is in two counts. The jury were instructed to find 
a verdict for the defendants on the second but their verdict as an¬ 
nounced by the foreman was a general verdict for the plaintiff. 
The entry on the minutes is of a verdict for the plaintiff on the first 
count and for the defendants on the second count. The motion to 
correct the minutes is based on those facts. The ’plaintiff opposes 
the motion. 

On the assumption that the minutes are so corrected the motion 
in arrest is on the ground stated in various ways that the verdict 
for the plaintiff is general though the Court instructed the jury to 
find for defendants on the second count and the verdict being entire 
and indivisible is void and illegal and will not support a jiulg- 
25 ment entered thereon. On the same assumption and if .judg¬ 
ment is not arrested substantially the same grounds are urged 
as grounds for the motion to set aside the verdict. Other grounds 
will be referred to below. 

The lirst count of the declaration is in special assumpsit on a 
promissory note made bv the defendants' testator. The second count 
is in general assumpsit with several common counts joined therein 
and is on defendants’ promises. 

Admittedly there was no evidence whatever of a promise bv the 
defendants but nevertheless it will be useful to notice other circum¬ 
stances in that connection. The plaintiff in the presence of the jury 
disclaimed making any demand against the defendants personally 
and the defendants so understood. Besides this the plaintiff on de¬ 
fendants objection was refused leave to amend the second count so 
as to make it go on the implied promise of the testator. Further in 
directing a verdict on the second count the Court said: 

“For certain reasons which 1 need not explain to you I instruct 
you to reach a verdict for the defendants on what is known as the 
second count in the declaration. That leaves only the first count 
for you to consider." 

The petition to correct the minute entry of the verdict and the 
motion in arrest of judgment and the motion to set aside the verdict 
so far as it goes on the same grounds as those stated in the motion 
to arrest will be considered together. 

The significant feature of the situation is that the defendants are 
seeking to deprive themselves of complete immunity from liability 
on the causes of action stated in the second count of 
2t> the declaration. This consideration disposes of the conten¬ 
tion that the constitutional right of the defendants to a trial 
2—4379a 
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verdict therein. That 1 heard the proceedings had at that time and 
that said jury rendered a verdict for the plaintiff in the sum of 
$176,075 and did not render a separate verdict on each count of the 
plaintiff’s declaration and did not find for the defendants on the 
second count of said declaration. 

L. M. HULL. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this ‘25th dav of March, 10*24. 

[seal.] ‘ J. WM. REILY, 

Xotary Public, D. C. 


23 Exhibit B. 

In the Supreme Court of the District of Columbia. 

Law. No. 67788. 

Equitable Investment Company, Inc., Plaintiff, 

vs. 

Davis Elkins, S. B. Elkins, and Davis Trust Company, as 

Executors of the Estate of Pichaid Elkins, Deceased, Defendants. 

I. Pobt. F. Pose, beilie, being first dulv sworn on oath sav that I 
am a resident of Washington, D. C. and engaged in the occupation 
of shorthand reporting, especially reporting trials in the various 
branches of the Supreme Court of the District of Columbia. That 
1 am connected with the National Shorthand Reporting Company 
which is composed of myself and others and that this Company 
stenographically reported the trial had in the a 1 ove entitled cause. 
That on Wednesdav the 12th dav of March, 1024 late in the after- 
noon 1 was present when the jury returned its verdict in the above 
entitled cause and stenogiaphieally reported what took place at that 
time including the rendition of the verdict of the jury. That there¬ 
after my shorhand notes were duly transcribed in typewriting and 
a correct copy thereof is set forth in the petition of the defendants 
to which this affidavit is Exhibit A. That the verdict of said jury 
was as in said shorthand reported and as transcribed in typewriting 
and that I personally recall hearing the jury render a verdict for the 
plaintiff in the sum of $176,075.00 and that thy did not find a 
separate verdict on each count of the plaintiff’s declaration 

24 and did not find a verdict for the defendants on the second 
count of said declaration. 

ROBERT F. ROSE. 

Subscribed and sworn to before me, a Notary Public, in and for 
the District of Columbia, this 25th day of March, 1021. 

[seal.] ‘ J. WM. REILY, 

Xotary Public, D. C. 
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Memorandum of Court. 
Filed December 12, 11)24. 


There are three motions for consideration: (1) a petition to cor¬ 
rect the minute entry of the verdict: (2) in arrest of judgment; (3) 
to set aside the verdict and grant a new trial. 

The declaration is in two counts. The jury were instructed to find 
a verdict for the defendants on the second but their verdict as an¬ 
nounced by the foreman was a general verdict for the plaintiff. 
The entry on the minutes is of a verdict for the plaintiff on the first 
count and for the defendants on the second count. The motion to 
correct the minutes is based on those facts. The plaintiff opposes 
the motion. 

On the assumption that the minutes are so corrected the motion 
in arrest is on the ground stated in various ways that the verdict 
for the plaintiff is general though the Court instructed the jury to 
find for defendants on the second count and the verdict being entire 
and indivisible is void and illegal and will not support a jiulg- 
2.) ment entered thereon. On the same assumption and if judg¬ 
ment is not arrested substantially the same grounds are urged 
as grounds for the motion to set aside the verdict. Other grounds 
will be referred to below. 

The first count of the declaration is in special assumpsit on a 
promissory note made bv the defendants* testator. The second count 
is in general assumpsit with several common counts joined therein 
and is on defendants’ promises. 

Admittedly there was no evidence whatever of a promise bv the 

%J L 

defendants but nevertheless it will be useful to notice other circum¬ 
stances in that connection. The plaintiff in the presence of the jury 
disclaimed making any demand against the defendants personally 
and the defendants so understood. Besides this the plaintiff on de¬ 
fendants objection was refused leave to amend the second count so 
as to make it go on the implied promise of the testator. Further in 
directing a verdict on the second count the Court said: 

“For certain reasons which I need not explain to you l instruct 
you to reach a verdict for the defendants on what is known as the 
second count in the declaration. That leaves only the first count 
for you to consider.*' 

The petition to correct the minute entry of the verdict and the 
motion in arrest of judgment and the motion to set aside the verdict 
so far as it goes on the same grounds as those stated in the motion 
to arrest will be considered together. 

The significant feature of the situation is that the defendants are 
seeking to deprive themselves of complete immunity from liability 
on the causes of action stated in the second count of 
20 the declaration. This consideration disposes of* the conten¬ 
tion that the constitutional right of the defendants to a trial 
2—4379a 
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by jury will be violated if the verdict stands as entered. That right 
is not an abstraction. It can be invoked onlv bv the party aggrieved. 
If judgment is entered on tlie verdict stated in the minutes to have 
been found bv the jurv who shall sav that defendants have not had 
the question of their liability tried by a jury? The judgment will 
say so and the plaintiff asks for such judgment. In 1 lodges vs. 
baton, 10() l . JS. 40S, cited bv counsel for defendants the verdict 
was against the party objecting to it. 

If the minute entry must be corrected so as to show a general 
verdict for the plaintiff and if as so corrected no amendment of the 
minutes is peimissible so that the only judgment that might be 
entered would he for the plaintiff on both counts of the declaration 
it mav be conceded that the verdict must be set aside and the motion 

ft/ 

for a new trial granted. Those concessions do not have to be made 
for the authorites are to the effect and with reason that in a case 
like the present a verdict may be amended. In Matheson's Admin¬ 
istrators vs. Grant's Administrator. 2 IIow. 263, the plaintiff in the 
first count claimed as administrator and in the second in his own 
personal right. A writ of error was brought to review the action 
of the court below in setting aside an order arresting the judgment 
entered on the general verdict for the plaintiff and in amending 
the verdict so as to apply it to one count and permitting the plain¬ 
tiff to enter a nolle prosequi on the second count and directing judg¬ 
ment nunc pro tunc upon the verdict applying it to the 
27 first count. .Judgment was entered accordingly. The action 
sought to be reviewed was taken on an atlidavit of plaintiff's 

counsel stating that the onlv evidence offered at the trial was cer- 
* * «. 

tain depositions which related solely to the first count. The judg¬ 
ment so entered after amendment was affirmed by the Supreme 
Court. The Court says that a record may be amended especially 
in cases of misjoinder of counts which are incompatible with each 
other and this too even after writ of error — brought. This is most 
usually done says the Court upon the judge's minutes of the evidence 
at the trial establishing upon what counts the evidence was in fact 
given or to which it was properly addressed or limited adding that 
the practice is a most salutary one and is in furtherance of justice 
and to prevent manifest mischief from mere slips of counsel at the 
trial having nothing to do with the real merits of the case. The 
Judiciary Act of 1780, eh. 20. sec. 32. is cited as giving the power 
to make such amendments and quite as broadly at least as it is pos¬ 
sessed bv anv other courts in England or America. One authority 

% ft * 

cited with approval is Eddowes vs. Hopkins, Executor. 1 Doug. Rep. 
376, about which the Court says: 

“In Eddowes vs. Hopkins, 1 Doug. R. 376, there was a general 
verdict on a declaration consisting of different counts, some of which 
were inconsistent in point of law. it was held that as evidence had 
only been given upon the consistent counts, the verdict might be 
amended by the judge's notes at the trial.” 

In that case the declaration contained counts on the testator’s 
promise and counts on the defendant's promise. The verdict for the 
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plaintiff was general. Defendant moved in arrest of judgment on 
that ground because the counts were inconsistent and such as to 
require different judgments, viz: dc bonis testatoris on those 
2<S where the promises were laid to he by the testator and de 
bonis propriis on the others. Plaintiff moved to amend the 
postea by the judge’s minutes and that a verdict he entered only 
on the counts to which the evidence given at the trial applied and for 
the defendants on the others. The plaintiff’s motion was granted. 
This action was affirmed on the ground that in case of a general ver¬ 
dict where counts are inconsistent and there is evidence on only one 
the postea should be amended so as to apply on that one. Smith vs. 
Norman, Devereaux’s Law (N. C.) 40 >. was an action in ejectment. 
One count of the declaration alleged title in plaintiff’s lessor Smith 
and the other count in Gautier. There was no evidence as to Smith’s 
title. In the absence of the judge which was consented to the clerk 
by direction of the jury entered a general verdict. The defendant 
moved for a new trial because the verdict was general though no 
evidence of title in the lessor Smith was offered. The plaintiff moved 
to correct the entry of the verdict so as to render it responsive to 
each demise according to the evidence. The presiding judge being 
satisfied that the verdict was according to the justice of the case 
and that the cause had been tried wholly upon the title of Gautier 
directed the entry of the verdict to be altered so as to read not guilty 
as to the count setting forth a demise from Smith hut guilty as to the 
other which was done and judgment was rendered accordingly. The 
defendant appealed. The Court in affirming the judgment said: 


“It is the constant practice to set verdicts right from the notes 
of the Judge, as was done in this ease. (Petrie v. Hannav, 5 T. R. 
059). No inconvenience can arise, and justice is often answered and 
costs saved bv it. If a Plaintiff offer no evidence, the Court 
29 ought to nonsuit him. If he declare in several counts, and 
offer no evidence upon some of them, but prove others, and 
the jury find for him, unless the jury expressly specify the counts 
on which the verdict is founded, the Court may. and does direct it 
to be entered upon the count to which the evidence is applicable. If 
the evidence be not sufficient in law to sustain the verdict as entered, 
the Defendant can spread the whole ease on the record by an ex¬ 
ception, and obtain the revision of this Court, as in other cases. He 
is deprived of no right or proper privilege whatever.” 


There are numerous other cases besides those cited which discuss 
generally the power of the court to amend verdicts. A consideration 
of them here is not necessary as the case of Matheson’s Adminis¬ 
trators vs. Grant’s Administrator cited above is controlling. 

It is the law then that in the present case the Court could have 
directed that the verdict for the plaintiff be made to apply to the 
first count only and that a verdict be entered for the defendants on 
the second count. Is there then any need to enter the verdict in 
the minutes just as rendered and then correct it? The answer to 
that question depends on whether the defendants can have the point 
reviewed on appeal if the motion to correct the minutes be denied. 
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The defendants’ right to such review will he saved by signing a 
separate 1 ill of exceptions as was done in Ross vs. McLean, Court of 
Appeals, ]). C. No. 4100, so the motion to correct the minute entry 
should be denied. 

Error is alleged in excluding evidence of values of the oil prop¬ 
erties in 1010 and 1020. The defendants might have shown the 
values of those properties in April, 1021, but evidence of value in 
1010 or 10*20 has no probative force for that purpose. There 

30 is no presumption that values of property remain the same 
for that length of time especially the value of oil properties. 

Richmond gave up something which Elkins thought to he of value 
to himself. The plaintiff did not have the burden of showing its 
actual value. 

The question of the consideration if any passing from De Mesa to 
Richmond for the transfer of the note was excluded because it was 
offered solely as bearing on the genuineness of the note and the 
Court is still of the opinion that the evidence was properly excluded. 
It was not offered for the purpose of showing that because of the 
smallness of the consideration the jury might infer that Richmond 
still had an interest. 

The motion to amend the minutes is denied and an exception bv 
the defendants noted. 

The motion in arrest of judgment is denied and an exception by 
the defendants noted. 

The motion to set aside the verdict and for a new trial is denied. 

WALTER I. McCOY, 

Chief Justice. 

Supreme Court of the District of Columbia. 

Monday, December 29", 1924. 

Session resumed pursuant to adjournment, present presiding Mr. 
Chief Justice McCoy. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of 
record and thereupon the petition filed herein to correct “the entry 
in the minutes of the Court of the Verdict of the Jury in 

31 the above-entitled cause*’ heretofore submitted to the Court, 
having been considered, is hereby denied. 

Further, the motion in arrest of judgment, and the motion for 

a new trial heretofore argued and submitted to the Court, having 

been considered; it is ordeied that said motions be and the same are 

herebv severallv overruled. 

«/ «. 

Whereupon, it appearing that the plaintiff ought to have judg¬ 
ment for the amount of the Verdict herein with interest / 
‘‘on the sum of One Hundred and Fifty Thousand Dollars 
($150,000) at the rate of six per cent (0) from the date of 
the verdict herein” 
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and costs or so much thereof as the assets which have or shall come to 
the hands of the defendants to he administered are sufficient to pay, 
regard being had to the whole amount of said assets and of all claims 
lawfullv pavablc out of the same, but because it is unknown to the 

i/ i t/ j 

Court what the amounts of said assets and claims are respectively, 
it is referred to the Auditor of this Court to ascertain and report the 
same; and it is ordered that this cause stand over to await said 
Auditor’s report, or the further order of the Court. 


Interlineation as to interest made pursuant to stipulation filed 
Febv. 10", 1925, and bv direction of the Chief Justice. 

H. B. D. 


Memorandum. 


March 19, 1925.—Report of the Auditor filed. 

32 Supreme Court of the District of Columbia. 

Thursday, April 2nd, 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

****** * 

Come now the parties hereto by their respective attorneys of rec¬ 
ord. and thereupon upon consideration of the report of the Auditor 
filed in this cause on the 19’' day of March 1925, wherein it appears 
that the defendants, as Executors of the Estate of Richard Elkins, 
have assets of said Estate to pay the amount of the verdict rendered 
in this cause, having due regard to the just debts thereof, there being 
no exception filed to said report, the same is hereby fully ratified and 
confirmed. 

Wherefore, it is considered that plaintiff recover herein of the 
defendants, as Executors of the Estate of Richard Elkins, deceased, 
the sum of One Hundred and seventy Six thousand and seventy-five 
dollars with interest on One Hundred and fifty thousand dollars 
($150,000.00) thereof, from the twelfth (12") day of March, 1924, 
together with costs of suit to he taxed by the Clerk, and have execu¬ 
tion thereof. 

From the foregoing judgment the defendants, by their attorneys, 
in open Court, note an appeal to the Court of Appeals; whereupon 
the maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of One Hundred and ninety five Thousand Dollars 
($195,000.00), or for costs only, in the sum of One hundred dollars 
($100.00). with leave to deposit the sum of fifty dollars ($50.00) 
with the Clerk in lieu thereof. 

33 Memoranda. 

April 17, 1925.—Time to file exceptions extended for 20 days 
from date of expiration of usual time. 

April 22, 1925.—Supersedeas bond approved and filed. 


oo 
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Assignment of Errors. 


Filed .June *24, 1925. 

******* 

The Court erred— 

1. In overruling the defendants* objection to the following ques¬ 
tion propounded by counsel for the plaintiff to the witness, Joseph 
Fejer: 

“I now hand you the paper marked Plaintiff's Exhibit A (which 
was the said photographic copy of Plaintiff's Exhibit #3) and ask 
you if that exhibit is a co] y of the paper handed to you by Mr. John 
Richmond which you have just described.” 
and permitting said witness to answer said question. 

2. In sustaining the plaintiff's objection to the following ques¬ 
tion propounded by counsel for the defendants to the witness Tench 
T. Marve: 

“And what was the consideration that you paid for the note or 
for that instrument?” 

and refusing to permit the witness to answer said question. 

3. In gianting plaintiff's motion to strike out the answer “Very 
often’’ to the following question propounded by the defendants’ 
counsel to the witness John \V. Fenton, Jr: 

“I will ask you whether he ever signed any notes in blank or any 
letters in blank.’’ 

34 4. In sustaining the objection of plaintiff to the following 

question propounded by counsel for the defendants to the 
witness Martha T. McNamara. 

“Did you ever decline to recognize a check of Mr. Elkins’ be¬ 
cause of the signature?” 

and lefusing to permit said witness to answer said question. 

5. In sustaining the objection of the plaintiff to the following 
question propounded by counsel for the defendants to said witness 
McNamara: 

“I will ask you in what respect the signature of Mr. Elkins 
changed during the poiiod of time that you were at the bank,” 

and refusing to permit said witness to answer said question. 

6. In overruling the defendants’ objection to the following ques¬ 
tion propounded bv counsel for the plaintiff to the witness John 
Richmond: 




‘On page 2 of the paper that I hold in my hand, I direct your 
attention to the word ‘•brokers/’ which is spelled ‘b-r-o-a-k-e-r-s’ and 
ask you whether the word ‘brokers’ is in ihe handwriting of Richard 
Elkins, deceased?" 


and permitting the witness to answer said question. 
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7. In overruling the defendants' objection to the following ques¬ 
tion propounded by counsel for the plaintiff to the witness John 
Richmond: 

‘‘I direct your attention to the word spelled ‘p-o-s-s-a-b-i-l-i-t-y’ 
and to a word spelled ‘p-a-l-i-m-i-n-a-r-y,’ all being on the same 
paper I now hold in my hand, and which I hand to you, and I ask 
you whether those words are in the handwriting of Richard Elkins, 
deceased,” 

and permitting the witness to answer said question. 

8. In overruling the defendants’ objection to the following ques¬ 
tion propounded by counsel for the plaintiff to the witness John 
Richmond— 

35 “I hand you a paper that I now hold in my hand and di¬ 

rect your attention to the word ‘r-e-c-o-m-m-e-n-d,’ and to 
word ‘f-i-e-w,’ and to the word ‘loose’ for ‘lose,’ and 1 ask you whether 
those words are in the handwriting of Richard Elkins,” 

and permitting the witness to answer said question. 

0. In sustaining plaintiff’s objection to the defendants’ offer to 
qualify the witness, Noble Beattie, to testify as to the value of the 
oil and gas interests owned by Richard Elkins in West Virginia and 
vicinity prior to the acquisition of the first lease which was acquired 
with the other leases between June 1920 and January 1921, and then 
to prove by the witness the value of the leases of Mr. Elkins prior 
to June and July of 1920, and the value of the leases acquired by 
the witness for Mr. Elkins beginning in June or July of 1920 up 
to the first of January 1921. 

10. In sustaining plaintiff s objection to the following question 
propounded to the witness, Noble Beattie, by counsel for the de¬ 
fendants— 

“Mr. Beattie, I will ask vou if you have now, and if you had when 
you acquired, if you did so acquire, an interest in the oil and gas 
interests acquired by Mr. Elkins in 1920 in West Virginia and 
vicinity?” 

and refusing to allow witness to answer said question at the time it 
was propounded. 

11. In sustaining plaintiff’s objection to the offer of defendants 
to prove by the witness, Nobel Beattie, that he, the witness, acquired 
in January or February, 1921, from Mr. Richard Elkins a one-tenth 
interest in the oil and gas interests acquired by Mr. Richard Elkins 
in West Virginia and vicinity between June of 1920 and the first 

of January 1921, at the time said offer of proof was made. 
gC> 12. In sustaining the plaintiff’s objection to the following 

question propounded to the witness Noble Beattie bv counsel 
for the defendants— 

“Mr. Beattie, have you ever heard of any other interests other 
than the interest of Sir. Richard Elkins and yourself in these 
leases?”— 

and ref using to allow the witness to answer said question. 
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13. In sustaining the plaintiff's objection to the following ques¬ 
tion propounded by counsel for the defendants to the witness, Noble 
Beattie— 

“Now, I will ask vou 1o tell us under what circumstances vou 
met him in January, 1021. subject to the objection of counsel?''— 

and refusing to allow said witness to answer said question. 

14. In sustaining the plaintiff's objection to the following ques¬ 
tion propounded by counsel for the defendants to the witness Beattie: 

“Now I will ask vou where did vou see him in Januarv, 1021?”— 

and refusing to allow said witness to answer said question. 

15. In using and uttering the following language addressed to 
counsel for the defendants in the presence and hearing of the jury, 
namely: 

“You cannot prove a negative.” 

16. In using and uttering the following language addressed to 
counsel for the defendants in the presence and hearing of the jury: 

“You cannot prove a negative"— 

in connection with the following language uttered bv the Court in 
the presence and hearing of the jury: 

“You cannot prove a negative, that is exactly it. I never saw 
Mr. Elkins. Mr. Beattie never saw him, Mr. Beale never saw him 
and one hundred and ten million people in the United States 
37 never saw him. but that does not prove that he did not do 
it just the same. It is going, I think, too fine”. 


“Mr. Beattie was in Charleston, West Virginia and Mr. Elkins was 
up in Atlantic City, and Mr. Beattie visits him frequently three days 
at a stretch. What good does it do to say he never saw him run a 
typewriter?” 


17. In sustaining plaintiff's objection to the admission in evidence 
of Defendants’ Exhibit # 192 , and refusing to permit said De¬ 
fendants' Exhibit #192 to be received in evidence at the time said 
exhibit was offered in evidence by counsel for the defendants. 

18 . In sustaining plaintiff's objection to the admission in evidence 
of Defendants' Exhibit #197, and refusing to permit said exhibit 
to be received in evidence. 

19 . In sustaining plaintiff’s objection to the following question 
propounded to the witness, Noble Beattie, by counsel for the de¬ 
fendants : 


“Now I will ask you. Mr. Beattie, if in 1919—I will ask you what 
the value of those holdings was in 1919”, 

and refusing to permit the witness to answer said question. 
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20. In sustaining plaintiff’s objection to the offer by defendants’ 
counsel to prove by the witness Noble Beattie that the value of the 
oil and gas interests of Mr. Richard Elkins in 1919 in West Vir¬ 
ginia. and during that entire year and at the end of 1919 was $43,- 
333, and in refusing to permit the said witness to testify to the 
facts thus offered. 

21. In sustaining the plaintiff’s objection to the following ques¬ 
tion propounded to the witness Beattie by counsel for the de¬ 
fendants : 


“Now, Mr. Beattie, 1 will ask you whether you know the value 
of the holdings in gas and leases and properties which Mr. 
38 Elkins had in 1920 and up to the 1st of January, 1921, in 
West Virginia. Do not answer until counsel has an op¬ 
portunity to object,” 

and refusing to permit the witness to answer said question. 

22. In sustaining the plaintiff’s objection to the offer of counsel 
for the defendants to prove by the witness Beattie that the value of 
the properties and interests of Richard Elkins remained the same as 
in 1919 up until the beginning of the acquisition of the additional 
leases in April or May of 1920, as testified to by the witness Beattie, 
and that after they were so acquired and on the first day of January 
1921, the total value of the gas and oil properties of Mr. Elkins as 
known by the witness was $157,700. and in refusing to permit the 
witness to testify as to the facts so offered. 

23. In sustaining plaintiff’s objection to the following ques¬ 
tion propounded to the witness Beattie bv counsel for the de¬ 
fendants : 


“Now I will ask you to state what the value of Mr. Elkins’ prop¬ 
erties that I have described was on the 19th of April, 1921,” 

and refusing to permit the witness to answer said question at the 
time said question was propounded. 

24. In sustaining plaintiff’s objection to the admission in evi¬ 
dence of Defendants’ Exhibit #195, and refusing to permit said 
exhibit to be received in evidence at the time it was offered. 

25. In sustaining the plaintiff’s objection to the admission in 
evidence of Defendants’ Exhibit —19.S tor Identification, and in 
refusing to permit said exhibit to be received in evidence. 

23. In sustaining the plaintiff’s objection to the following 
39 question propounded by counsel for the defendants to the 
witness Tench T. M'arye: 

“I will ask you what consideration, if any, your Company paid 
for this note known as Plaintiff’s Exhibit 3 and the note in suit in 
this case?” 


and in refusing to allow the witness to answer said question. 

27. In sustaining the plaintiff’s objection to the following ques¬ 
tion propounded by counsel for the defendants to the witness Rich¬ 
mond : 
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“I will ask you, Mr. Richmond, what consideration was paid for 
this note bv Mr. De Mesa?” 

and refusing to allow the witness to answer said question. 

28. In sustaining plaintiff’s objection to the following questions 
propounded by counsel for defendants, and refusing to permit an¬ 
swers to said questions at the times they were propounded, namely: 

“Mr. Beattie, 1 will ask vou if vou have now, and if vou had 
when you acquired, if you did so acquire, an interest in the oil 
and gas interests acquired hv Mr. Elkins in 1920 in West Virginia 
and vicinitv?” 


“Now I will ask you to state what the value of Mr. Elkins’ prop¬ 
erties that 1 have described was on the 19th of April, 1921?”; 

excluding the following exhibits from admission in evidence at the 
time thov were offered, namelv: 

Defendants’ Exhibit #192 and 
Defendants’ Exhibit #195; 

and sustaining the objection of plaintiff to the following offer of 
proof made by counsel for the defendants at the time said offer 
was made, namely: 

To the offer to prove by the witness Noble Beattie that he, the 
witness, acquired in January or February, 1921, from Mr. Richard 
Elkins a one-tenth interest in the oil and gas interests ac- 
40 quired by Mr. Richard Elkins in West Virginia and vicinity 
between June of 1920 and the first of January, 1921; not¬ 
withstanding the facts sought to be elicited by said questions and 
said offer of proof, and said exhibits were subsequently admitted 
in evidence. 

29. In using and uttering in the presence and hearing of the 
jury the following language: 

“That is onlv a term. Thev call things neuritis because thev 

«. ft/ o • 

haven’t any better definition for them, I guess.” 


“IIow do you find out what the things are that are going on in¬ 
side? Even the most expert physicians take a guess, only a guess, 
generally speaking, until they open you up or perhaps take an 
X-ray. We know it requires a high degree of skill for a correct 
diagnosis, in fact, I have heard it testified in this court that 80 per 
cent of diagnosis, followed by autopsies were shown to have been 
wrong, and that by a physician of high standing. Now we have 
here this witness, who has been a nurse, and we all have high re¬ 
spect for nurses, they are very necessary, very skilful and helpful. 
Of course, they pick up a certain amount of knowledge, which for 
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lack of a better term you might describe as medical knowledge, 
and within certain limits we let them testify as to the deduction 
they draw from what thev have seen as to what may be a condi- 
tion. But when we get a doctor on the witness stand here, unless 
he is a well known physician in the District whom everybody 
would recognize as a man who must have had certain experience, 
actual experience of the thing, counsel indulge, properly, in rather 
rigid cross examination, and even medical men will say here on the 
witness stand some times that they do not feel competent to say, 
that ‘it is out of my line,’ where the matter is one of rather delicate 
inquiry.” 

****:£** 


“That is a perfectly proper question to ask. whether he thinks 
he is competent to testify. Sometimes thev frankly sav no and 
that is the end of it. Now then what experience has Mr. Kellenvi 
had? He has been in the Medical Corps of the Army. I need 
not draw any moral about that. What does that mean? I mean, 
what definite thing does it mean? It does not mean anything 
definite to me, along certain lines again 1 won't say anything about 
it. But he was in the Medical Corps, lie was not there as a doctor. 

We do not even know lie ever saw a man who complained of 
41 his arm bothering him. We do not know that he ever saw 

an operation in which a bone wa« laid bare so as to discover 
what the trouble was in that particular situation. We do not know 
that he ever examined a picture taken of a man who was com¬ 
plaining of symptoms which resembled the symptom in a general 
wav which Mr. Flkim seemed to indicate or show and still vou 
want to ask Mr. Kellenvi wha* was the matter, was it an injury to 
the bone, was it an injury to the muscle, or was it an injury to the 
nerve. That is a pretty delicate inouirv, and I venture to say that 
there are skilful, successful physicians in Washington who would 
hesitate to express an opinion about it. Of course, there are others 
who, because of their practical experience, would venture to express 
an opinion upon the particular matter he observed at that time.” 
cause Mr. Kellenvi, in niv judgment, is not competent to express 
an opinion upon the particular matter he observed at that time.” 

* s|c He He H« * 


“I am inclined to think the plaintiff is entitled to know to what 
date as near as the witness can testify, the question applies. Con¬ 
stantly in Court here when questions are asked like that, the other 
side savs, “Won’t vou fix the date so we mav know something about 
it. It mav be thev will call Mr. TJichmond to meet whatever this 

i 

is, and obviously thev have got to know what dav it was as nearly 
as Mr. Beattie can testify, from his recollection, and if he cannot 
name the dav, he can sav, “The first time 1 saw him 1 had such 

4 / 7 %) ' 

and such a conversation, and the second time and the third time 
and so on down the line, but, they have got to meet whatever case 
you make, and thev are entitled to know something definite about it.” 
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“I think we are spinning it a little hit tine. I can write on a 
typewriter, but nobody would ever pay me anything to do it. Any¬ 
body can go upstairs in my office and play his lingers on one of 
those things if he has any intelligence. What is the use of frittering 
things awav? 1 take it Mr. Elkins was an intelligent man, and, 
until his hand was hurt, at any rate, he could have used his lingers, 
and there are A. B. C’s, figure- 1, *2. 3, and all sorts of things on 

it. anvbodv could do it. 

*. %/ 

* * * * * * * 

“I do not think that makes anv difference. I do not know that 

ft. 

anybody ever saw me. but I sat up here last Saturday a week and 
spelled out a letter because mv secretary was awav. Nobodv saw 

i t i t-i/ 

be. I think that is too fine." 


3(c * * * $ $ * 

42 “You cannot prove a negative, that is exactly it. I never 

saw Mr. Elkins. Air Beattie never saw him, Mr. Beale never 
saw him and one hundred and ten million people in the United 
States never saw him, but that does not prove that he did not do 
it just the same. It is going, I think, too fine." 

******* 


“Mr. Beattie was in Charleston, West Virginia, and Mr. Elkins was 
up in Atlantic City, and Mr. Beattie visits him frequently three 
davs ta a stretch. What good does it do to say he never saw him run 
a typewriter?" 


“lie can make the best attempt he knows how. All I said in this 
ease—the question wa* whether or not Mr. Elkins could operate a 
typewriter, and I said I thought that was going too fine. I will 
say I will take judicial knowledge of the fact that any man can op¬ 
erate a typewriter if he has intelligence and physical energy to do 
it. That is all I meant to rule bv that. In fact, as the evidence has 
been running along this morning, the latter part of the morning 
roughlv was that Mr. Richmond never had anv interest in this 
property. That i- a negative." 

******* 


“But when was it.—I think according to Mr. Willcox’s testimony 
the negotiations for the Charleston-Dunbar plant began in 1021. 
Is that right?" 


Mr. Johnson: 


“Yes. 


?.• 


The Court: “Now this disputed instrument here refers to an as¬ 
signment in 1020 of Mr. Elkins interests, or a part of them in West 
Virginia oil companies." 
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Mr. Frailey: “Or interests.'' 

r riie Court: “In 1920, at which time I take it lie had no interest, 
either actual, nor did he have in mind, so far as the evidence is 
concerned, to acquire this Charleston-Dunbar plant. They began 
their negotiations in 1921 to get this plant. They talked over up 
there in the Waldorf how much Mr. Richmond was to get for what? 
For an interest in oil lands? Not. at all, if I have read that care¬ 
fully enough, but for an interest for the acquisition of the interest 
of the Charleston-Dunbar plant, whatever that may be, I do not 
know whether that was oil merely, or what it is. but at any 
43 rate it was something, I take it. you can use in connection 
with oil.'’ 

Mr. Frailev: “Oil and gas." 

The Court: “Well, oil or gas, whatever it is we are talking about 
that Elkins is supposed to have owned. Now the argument is going 
to be because Richmond did not at that time, when they were talking 
about a plant, which yet did not belong to Elkins, protest that he 
had an interest in something that Elkins was yet to acquire, the 
inference may be drawn that he did not have any interest in some¬ 
thing which Elkins had previously owned?" 


“Of course, I appreciate the situation, but Mr. Willcox made an 
answer that brought on the retort. The answer Mi*. Willcox made 
was not responsive to the question Mr. Beale asked." 

* * * * * * Sfc 

“Of course, Mr. Johnson, Mr. Beale calls attention to something 
or other, indicating that he has certain views. Now vou sav you 
offer it for whatever it is worth. Mr. Beale wants me to say some¬ 
thing about it, I take it, so it does not help me in the least for you 
to say you are offering it for what it is worth. I want to know what 
to say to Mr. Beale when he conies here in the nature of an objection. 
1 do not know what it is worth and I am entitled to ask you what 
the purpose is so I may respond to what Mr. Beale says. I have 
got to sav something to Mr. Beale, and I am entitled to know from 
you for what purpose you offer that book." 

******* 

“But what I am getting at, is it for the purpose of contradiction 
or is it for the purpose of proof? Is it to impeach the witness or to 
prove a fact in this case? That is what 1 am trying to get at?” 

******* 

“Of course, it is a collateral matter.” 

******* 

“It is doubtful whether it has anything to do with the case. I 
will overrule the objection and the plaintiff takes an exception. So 
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lung as Mr. Richmond says ho rocolhcts what he testified to, he may 
be asked what he did testifv to.*' 

1*0. In refusing to grant defendants* Prayer #3. 

44 31. In refusing to grant defendants' Prayer #4 without 

modilieat ion. 

o*2. In refusing to grant defendants Prayer #5 without moditica- 
tion. 

dd. In refusing to grant defendants' Praver #0. 

34. In refusing to grant defendants* Prayer #7. 

dd. In oveiruling defendants* motion fora new trial. 

d(>. In overruling defendants' motion in arrest of judgment. 

d7. In overruling and denying defendants* motion and petition 
to correct the minute entry of the verdict rendered in said cause to 
conform to the actual verdict rendered by the jury. 

d>8. In refusing to grant a new trial. 

30. In refusing to correct the minute entry of the verdict to 
conform to the actual verdict rendered by the jury in the above en¬ 
titled cause. 

DONALDSON. .JOHNSON and FRAILEY, 

Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

Tuesday, June 30" 102”). 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 


* * 5(C . J)C jj« 5|C * 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted, now hereby orders 
the same made of record. 

45 Designation of Record. 

Filed Mav 18, 1925. 

* * * * * * * 

In making up the record of the above case the Clerk will please 
include the following: 

1. Declaration and exhibits thereto. 

2. Pleas including additional pleas. 

3. Joinder of issue on all the pleas. 

4. Bill of exceptions. 

5. Minute entry of the verdict. 

0. Motion for a new trial. 

7. Motion in arrest of judgment. 

8. Petition and motion to correct the minute entry of the ver¬ 
dict, and the exhibits thereto. 
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9. Opinion of the Court overruling motions for a new trial and 
in arrest of judgment, and overruling and denying petition to cor¬ 
rect minute entry of the verdict. 

10. Order overruling said motions and referring case to the 
auditor. 

11. Memorandum of tiling the auditor’s report. 

12. Judgment including appeal noted at the foot thereof and the 
fixing of the amount of the supersedeas bond. 

I.*!. Memorandum of date of tiling supersedeas bond. 

14. Memorandum of order extending time for filing bill of ex¬ 
ceptions. 

15. Assignment of errors. 

10 This designation. 

DONALDSON, JOHNSON and FRAILLY, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 45, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 07788 at Law, wherein 
Equitable Investment Company, Inc., is plaintiff and Davis Elkins 
et al. are Defendants, as the same remains upon the tiles and of 
record in said Court. 

In testimony whereof, l hereunto subscribe mv name and affix 

the seal of said Court, at the City of Washington in said District, 

this 9th dav of October, 1925. 

•/ * 

[Seal Supreme Court of the District of Columbia.] 


E W. 


MORGAN II. BEACH, 

Clerk . 


47 In the Supreme Court of the District of Columbia, Holding a 

Circuit Court. 

Law. No. 67788. 


Equitable Investment Company, Inc., Plaintiff, 

v. 


Davis Elkins, S. B. Elkins and Davis 
editors of the Estate of Richard Elkins, 


Trust Company, as Ex- 
Deceased, Defendants. 


Bill of Exceptions. 

Be it remembered that the above entitled cause came on for trial 
on the 20th day of February, 1924, before Chief Justice McCoy and 

a jury. 
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Thereupon the plaintiff to maintain the issues on its pail joined, 
produced as a witness David D. Vincent, a Notary Public, living in 
New York City, who gave evidence tending to show that he was 
Cashier and Bookkeeper for the linn of Hornier, Caffcy and Beale, 
a law firm at 10”) Broadwav, New \ ovk Citv, and that Mr. Beale ot 
that firm was the counsel examining the witness. That witness was 
acquainted with Mr. John Richmond, who acknowledged before the 
witness at the office of the above mentioned firm in New York City, 
the certain instrument in the words and figures following: 

Know all men by these presents that for and in consideration 
of the sum of Five Dollars, lawful money of the United States, and 
other good and valuable things, this day paid to me, the under¬ 
signed, John Richmond, residing at 290 Park Avenue, in the 
borough of Manhattan. City of New York, by Hannibal de Mesa, 
a citizen of Cuba, residing at the City of Habana therein, but now 
temporarily domiciled at the Hotel Vanderbilt, in the borough 

48 of Manhattan. City of New York, 1, the undersigned, John 
Richmond, do herehv assign, set over, transfer and convev 

unto the said Hannibal de Mesa, all of my rights, title and interest 
whether at law or in equity, that I may have had, have or hereafter 
have against Richard Elkins. deceased, or against the personal rep¬ 
resentatives and estate of the said Richard Klkins, deceased, under 
and by virtue of a commitment in writing bearing date April Iff, 
1921, and signed by the said Richard Klkins, deceased, wherein and 
whereby the said Richard Klkins covenanted to pay me the sum of 
One Hundred and fifty thousand dollars ($1”>0,000) within one 
year and a half from the said April lffth, 1921, with interest at six 
per cent, and under and by virtue of dealings had by me with the 
said Richard Klkins. deceased, out of which said commitment in 
writing originated. 

To have and to hold the same absolutely and forever. 

« 

And I further authorize and empower the said Hannibal de Mesa 
to bring any and all actions, whether at law or in equity in my name 
or in his name that may be necessary or required in and about the 
collection of said claim of indebtedness from the personal repre¬ 
sentatives and the estate of the said Richard Elkins, deceased, and 
to do all other and further things that may he necessary in and 
about the premises, to the same force and effect that 1, myself, might 
do and accordingly hereby nominate, constitute and appoint the said 
Hannibal de Mesa as my irrevocable attorney in fact for me and 
in my place and stead to receive the payment of said moneys from 
the said personal representatives of the estate of said Richard 

49 Elkins and to execute receipts, releases and acquittances 
therefor and to make any and all settlements, compromises 

or other adjustments with respect thereto, and to execute any and 
all other instruments in wiitting that the said Hannibal de Mesa 
may find necessary or expedient to execute in the collection of said 
indebtedness under said commitment in writing of the said Richard 
Elkins, hereby ratifying and confirming whatsoever the said Han¬ 
nibal de Mesa may hereafter do in and about the premises, giving 
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and granting unto the said Hannibal de Mesa full and unrestricted 
right to assign said claim of indebtedness to whomsoever he may 
see lit and to delegate to such assignee or assignees, their suceessors 
and assigns the powers that 1 have herein conferred upon the said 
Hannibal de Mesa. 

In witness whereof I have hereunto set my hand and seal in the 
borough of Manhattan, City of New York, this 5th day of May, 
1923, and acknowledged the execution of these presents. 

(Signed) JOHN RICHMOND, [l. s.] 

State of New York, 

County of New York, ss: 

On this 9th day of May, 1923, before me personally appeared 
John Richmond, to me known and known to me to be the individual 
described in and who executed the foregoing instrument and he 
duly acknowledged to me that he executed the same. 


[seal.] 


(Signed) 


DAVID I). VINCENT, 
Notary Public, N. I\ Co., 41. 


Reg. 5023. Ctf. Filed Kings Co. 5. 
Commission expires March 30. 1925. 
Written 6/21/23. 


Reg. 5004. 


50 Said instrument was admitted in evidence marked plain¬ 

tiff’s exhibit #1. That witness knew Hannibal de Mesa, who 
on the 11th day of May, 1923, acknowledged in the presence of the 
witness at the Hotel Vanderbilt, New York City, a certain instru¬ 
ment in the words and figures following, to-wit: 

“Know all men by these presents that for and in consideration 
of the sum of Five dollars, lawful money of the United States and 
other good and valuable considerations to me in hand paid by the 
Equitable Investment company, Inc., incorporated under the laws 
of the State of Virginia, and having its principal place of business 
in the Union Trust Company Building, Washington, D. C., receipt 
of which is hereby acknowledged, 1 the undersigned, Hannibal 
de Mesa do hereby assign, transfer, set over and convev unto the 
said Equitable Investment Company, Inc., its successors or assigns, 
all my right, title and interest, whether at law or in equity that I 
may now have, ever have had or hereafter may have against Richard 
Elkins, deceased, or against the personal representatives of the estate 
of Richard Elkins, deceased, under and bv virtue of an assignment 
to me made and executed bv John Richmond by an instrument in 

%j */ 

writing duly acknowledged and bearing date the 5th day of May, 
1923; the claim of the said John Richmond against said Richard 
Elkins, deceased, or against the personal representatives of the estate 
of Richard Elkins, deceased, being under and by virtue of a com¬ 
mitment in writing bearing date the 19th day of April. 1921, and 
signed by the said Richard Elkins, deceased, wherein and whereby 

. 3—4379a 
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the said Richard Elkins, deceased, eonvcnnntcd to pay to 
said John Richmond the sum of One Hundred and lifty 
thousand dollars (#1.>0,000) within one year and a half from 
the said 19th day of April, 1921, with interest at six per cent, and 
under and hy virtue of dealings had by said John Richmond with 
the said Richard Elkins, deceased, out of which said commitment 
in writing originated. 

To have and to hold the same absolutely and forever. 

And I further authorize and empower the said Equitable Invest¬ 
ment Company. Inc., to bring any and all actions, whether at law 
or in equity in my name or in its namo that may be necessary or 
required in and about the collection of said claim of indebtedness 
from the personal representatives and the estate of the said Rich¬ 
ard Elkins, deceased, and to do all other and further things that 
may be necessary in and about the premises, to the same force and 
effect that 1. myself, might do and accordingly I hereby nominate 4 , 
constitute and appoint the said Equitable Investment Company. Inc., 
as my irrevocable attorney in fact for me and in my place and stead 
to receive the payment of said moneys from the said personal repre¬ 
sentatives of the estate of said Richard Elkins, and to execute re¬ 
ceipts, releases and acquittances therefor and to make any and all 
settlements, compromises or other adjustments with respect thereto, 
and to execute any and all other instruments in writing that tin 4 
said Equitable Investment Company, Inc., may find necessary or 
expedient to execute in the collection of said indebtedness under said 
commitment in writing of the said Richard Elkins, hereby 
52 ratifying and confirming whatsoever the said Equitable In¬ 
vestment Company. Inc., may hereafter do in and about the 
premises, giving and granting unto the said Equitable Investment 
Company, Inc., full and unrestricted right to assign said claim of 
indebtedness to whomsoever it mav see fit and to delegate to such 

t * 

assignee or assignees, its successors and assigns the powers that I 
have herein conferred upon the said Equitable Investment Company, 
Inc. 

In witness whereof. I have hereunto set mv hand and «eal in the 
borough of Manhattan, City of New York, this 11th day of May, 
1923, and acknowledged the execution of these presents. 

(Signed) H. de M. [l. s. | 


State of New York, 

Count)/ of New York, ?s: 

On this 11th day of May, 1923, before me personally appeared 
Hannibal de Mesa, to me known and known to me to he the in¬ 
dividual described in and who executed the foregoing instrument 
and he dulv acknowledged to me that ho executed the same. 
[seal.T (Signed) DAVID I). VINCENT, 

Notary Public, X. Y. Co.. 41. 

Reg. 5023. Ctf. Filed Kings Co. 5. Reg. 5001. 

Commission expires March 30, 1925. 

Written: 0/21/23. 
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Said internment was admitted in evidence and marked plaintiff s 
exhibit #2. The witness thereupon on oioss-examination testified 
in substance that Mr. Beale introduced Mr. Richmond to him about 
a month or two prior to the date of acknowledgment by Richmond 
of plaintiff’s exhibit #1. and that Richmond was a client of 
•)3 Mr. Beale’s firm. That at about the same time Mr. Beale in¬ 
troduced Mr. Dc Mesa to the witness at the office of Mr. 
Beale’s firm, and that Re Mesa was also a client of that firm. 


Thereupon the plaintiff read the deposition of Thomas J. Furer, 
Michael Francis Green, and William A. Christophe who testified 
that they were the manager, the night cashier, and the day cashier, re¬ 
spectively of Relmonico's Restaurant at 5th Avenue and 44th Street, 
New York City; that they had frequent occasion to cash checks for 
Richard Elkins, and thereby became familiar with his signature, 
and that the signature appearing on Plaintiff's Exhibit #3 was, in 
their opinion, the genuine signature of Richard Elkins. 

Thereupon the plaintiff introduced in evidence the deposition of 
Arthur B. Leech, who gave evidence tending to show that he was 
a member of the firm of A. B. Leech A: Co., bankers and brokers, 
New York City. That he had met Richard Elkins in his office, 
Elkins having been brought there by some man who stated Elkins 
had some interests in gas leases closely connected with those owned 
by the United Enel Company of whom witness is one of the directors. 
Elkins said he had no wells at the time in operation, hut planned to 
drill the leases and l uild a pipe line to Charleston. \Y. Ya. Witness 
referred Elkins to Mr. Wallace. Manager of the United Fuel Com¬ 
pany. and as a result of the suggestion of witness that Elkins see 
Mr. Wallace, the business matter was successful. The interview 
lasted about an hour, and in the opinion of witness. Elkins was a 
capable business man in good health, except that he either wore 
his arm in a sling or said he had been carrying it around in a sling. 
Witness could not fix the date of the conversation. 

Thereupon the plaintiff introduced in evidence the deposition of 
William C. Clark, who gave evidence tending to show that he was 
a lawyer in active practice in Boston: and had been a member 
of the Massachusetts House and Senate, and had heM other public 
offices: knew both Richard Elkins and John Richmond: first 
54 met Elkins in latter part of 10*20. -Witness had invested in 
the Ziegfield Cinema Corporation in which Elkins had a 
small investment, and Richmond also had some stock. lie met 
Elkins in the company o** Richmond perhaps seven or eight times, 
usually in Relmonico Building*. Eoity-fourth Street and Fifth 
Avenue. New York; talked to E/kin* on smn n hunno*s around 
January or Eebruarv. 10*21. Owing to in + orc*t Elkois in putting 
more capital in the Cinema Corporation, but Elkin* declined saving 
he was tied up with Mr. Richmond in «omp nod oil In.id in¬ 
terests—a refinery or something to that offed. Elkin* also referred 
to the pipe line in connection with that enterprise. On one occasion 
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Likins and Richmond talked about gas wells in West Virginia or 
\ irginia and discussed the cost of pipe lines. Prior to that con¬ 
versation witness was present at some conversations between Rich¬ 
mond and Likins in regard to the Cinema Corporation not earlier 
than October of 1020. Mr. Carl Flanders was present at some of 
the conversations. 

Thereupon the plaintiff introduced in evidence the deposition of 
L. C. Friedman, who was employed at Delmonico’s. New York, 
from April, 1020, to December, 1021. lie was employed as Solicitor 
for brokerage houses, customers and also Manager for the Delmonico 
Office of Charles K. Rricklev & Co. It was part of witness' duties to 
keep patrons of Dclmonico's advised of market conditions, etc. Dur¬ 
ing that peliod witness knew Richard Elkins and John McYieker 
Richmond and saw them together frequently at Delmonico’s hav¬ 
ing lunch, and on occasions quoted stocks for them. Saw them 
together perhaps fifty times. On one occasion Elkins and Rich¬ 
mond came into the brokerage office at Delmonico’s and Elkins 
asked witness if it would be possible to interest Rricklev & Company 
in a gas proposition in West Virginia: that they wanted to 
55 lay a pipe line, and witness said he would take it up with the 
firm but did not think that they would invest in anything 
like that. Both Richmond and Elkins asked the question and 
brought the matter up. Mr. Willis Towne and Elkins and Rich¬ 
mond were there frequently and they would come in and have long 
talks. On one such occasion in which Richmond and Elkins came 
into the office of witness to obtain pen and ink to sign some papers, 
it appeared that Elkins was going to leave town when be said to 
Mr. Towne that if he were not present his partner, Mr. Richmond, 
could take care of anv business transactions during his absence. The 
conversation relative to interesting Rricklev <fc Company in the gas 
proposition was either the latter part of 1020 or the beginning of 
1921, and the conversation wherein Elkins said to Towne he might 
transact business with his partner. Richmond, was a little later than 
the latter part of 1920—the beginning of 1921—possibly as late 
as February, 1921. 

Thereupon tbe plaintiff introduced in evidence the deposition of 
Carl F. Flanders, who gave evidence tending to show that he was 
an attorney having an office at 5-12 Madison Avenue, New York 
Citv, knew Richard Elkins: fiist met him around the year 1913; 
knew him socially and finally had professional relations with him 
sometime in the year 1920. Saw Richmond and Elkins frequently 
together at the Waldorf. Delmonico’s, The Biltmore, and other 
hotels: then the office of the witness was in the Delmonico Building, 
the witness was in the Delmonico Building, the witness had an 
office there which was leased by the Ziegfield Cinema Corporation in 
the spring of 1920 and remained there until December, 1921. Wit¬ 
ness was consulted bv Richmond and Elkins jointly. This started 
at the Waldorf in 1919, and was about oil interests, so witness was 
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not professionally retained. At the Waldorf Elkins said he 
5G and Richmond were partners in the oil business and related 
difficulties encountered in building their refinery somewhere 
in Oklahoma and that the refinery had been built but that something 
had intervened which made the venture impossible. Later at the 
office of witness in the Delmonico building in the early part of 1921 
Elkins and Richmond 1 oth came to his office and requested that 
a draft of an agreement be drawn covering negotiations which they 
had with Mr. Willis Towne covering some gas leases in Roane 
County, West Virginia. Within a day or two Elkins and Rich¬ 
mond further discussed the matter. Richmond brought to witness’ 
office Noble Beattie of West Virginia who was a gas and oil expert 
for Elkins to assit witness in drafting the agreement with Towne 
who was a big coal operator and was to finance a pipe line running 
from these gas wells to Charleston, West Virginia. Beattie was in 
the office several times and helped prepare the draft of the agree¬ 
ment, furnishing the technical details. The contract was prepared 
and submitted to Elkins and a provision therein securing to Rich¬ 
mond a commission upon the amount involved in the contract for 
his services in negotiating the arrangement with Towne was inserted 
and Elkins stated to witness that provision was unnecessary because 
Richmond was his partner in these gas and oil lands and already 
had a one-third interest. The agreement was drawn in the name 
of Mr. Elkins, because he was the record owner of the title. Witness 
has no copy of such agreement and could find none after a thorough 
search. 

On cross-examination witness further testified he was employed 
by both Elkins and Richmond; he never sent a bill to Elkins be¬ 
cause the negotiations fell through. Witness first met Richmond 
about 1915. The conversation about the agreement and the 
57 commission provision occurred March or April 1921. Mr. 

Towne is dead and witness never represented Elkins in any 
other matter. Never drafted any agreement between Richmond and 
Elkins, but suggested to Richmond on his request, an idea of what 
form an agreement should take of settlement between him and El¬ 
kins. The incorporation in the draft of the agreement with Towne 
of I lie provision as to the payment of commission to Richmond was 
put in by the witness who endeavoied to provide for Richmond as 
witness thought Richmond was acting as a broker. W itness dis¬ 
cussed the matter with Richmond many times since. Richmond’s 
name was also stricken from the draft of the agreement because 
Elkins thought il more difficult unless lie Elkins worked entirely 
alone. As completed the contract was between Elkins and Towne. 
The agreement was a lease for about fifteen yeais of gas from certain 
wells in Roane County, West Virginia. It provided for an incor¬ 
poration of a company by Towne which would finance the operation 
and also the installation of pipe lines from these gas fields to the city 
of Charleston, W. Va. The question of the price of gas obtained 
by delivering gas through the pipe lines was important. By the 
agreement Elkins was to turn in his gas holdings, rights, etc., to the 
corporation to be formed for which lie was to receive a certain inter- 


as 
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est and Towne was to give a million or a million and a half for 
building the pipe line. Witness did not know when the oil and 
gas interests which weie to he turned in to the proposed company 
were acquired by Klkins. The details of the number of wells, fuel, 
etc., were obtained from Mr. Beattie. The first diaft of the contract 
was delivered to Klkins and he sent it hack with some changes. 
Witness thinks copy was also delivered to Mr. Richmond. Witness 
then made a completed diaft which was re-delivered to either Rich¬ 
mond or Klkins; then there was another draft made. In 
58 April 1921 witness saw Klkins who stated that owing to the 
fact that Townc was called away the matter was called off. 
Witness saw Klkins in the former's office in January and his arm 
was in a sling and he complained that it was very painful. The 
next day he was feeling otter. Witness last saw Klkins in April 
1921. Since July 1921 witness has seen Richmond frequently— 
since Richmond returned witness has seen him a’ out once a month. 
Witness afterwards saw a copy of the instrument which is the sub¬ 
ject of this suit and which is substantially in the language which 
witness suggested to Richmond. 


Thereupon the plaintiff introduced in evidence the deposition of 
Jos, Fejer, who testified as follows: (inserted in form of question 
and answer at plaintiff's instance). 

59 1 Q. State your name. A. Joseph Kejer is my name, sir. 

3 Q. Where do vou live? A. Mv residence is in New 
York, you know; now 1 am on the B. K. Keith circuit. 

20 Q. Did vou know Mr. Richard Elkins during his lifetime? 
A. Yes, I did.‘ 

21 Q. IIow long were you acquainted with him? A. Well, for 
many years I knew him. 

22 Q. Did you know Mr. John Richmond? A. Yes, sir. 

22 Q. In New York City? A. 5 es, sir. 

21 Q. Were you acquainted with the signature of Mr. Richard 
Klkins? A. Yes, I saw it several times, you know. 

25 Q. 1 hand you a paper marked “BlaintilKs Exhibit A,” Mr. 
Kejer, and ask you if you have ever seen that paper, or the origi¬ 
nal. befoie? A. 1 never saw that; I saw the letter, you know, the 
letter. 

00 20 Q. What do vou mean bv the letter that vou saw? A. I 

mean 1 saw the letter that Mr. Klkins gave to Mr. Richmond, 
you know. 

27 Q. 1 will ask you if you saw the original letter of which that 
is a photographic copy? A. Yes. sir. 

28 Q. Where did you see it? A. At Delmonico’s Restaurant. 

29 Q. Where is Delmonico’s Restaurant located, or was at the time 
vou saw this paper? A. Delmonicos Restaurant was located at 
Forty-fourth and Fifth Avenue, corner of Fifth Avenue. 

30 Q. In what city? A. In New York City. Now they closed it 
about five or six month- ago. I think it was. 

31 Q. In whose hands, if any. was this paper or original when 
vou first saw it? 
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Mr. Johnson: I object to the witness identifying the signature of 
Mr. Elkins from a photographic copy of the original paper. 

Mr. Frailey: We further object on the ground that this has not 
been proven to be a photographic copy of the original or an 
GL exact copy, my information being it is not an exact copy. 

A •/ / %J Q 1 v 


A. In whose hand was the paper original? 

32 Q. Yes. A. In Mr. Elkins’ hand. 

3d Q. I will ask you, Mr. Fejer. whether or not the paper marked 
‘dM * vi iii'g Exhibit A. which 1 hand you, is a copy of the paper 
which you saw Mr. Richard Elkins have in Dclmonieo's, in New 
\oik? A. that looks like a copy to me, of course. 

3G Q. What, if anything, did Mr. Richard Elkins do with the 
paper which you saw him have in Dclmonieo’s Restaurant? A. He 
handed it to Mr. Richmond. 

37 Q. And what,, if anything, did Mr. Richmond do with it? A. 
I was sitting next to Mr. Richmond and he showed it to me, you 
know. 


38 Q. M ho showed it to you? A. Mr. Richmond. 

30 Q. Mr. Richmond showed it to you? A. Yes. 

40 Q. SnUc whether or not Mr. Richmond read the paper handed 
to him by Mr. Elkins before lie handed it to vou? A. Mr. Rich- 
mond read the letter, you know, of course. 

41 Q. And did he hand it to you after he had read it, after Mr. 

Richmond had read it? A. 1 tell you—can I show it to vou- 

42 Q. (Interrupting.) Can you answer that question? A. 
(12 He showed it, like he was on—like he was at the table next 
to me. and he showed me the letter, put it down on the table, 

u know. 

13 Q. State wh-ther or not you read the paper which was handed 
♦* cou by Mr. Richmond. A. Yes. I did: of course, I didn t read the 
w ole thing, cxactlv, vou know, I can’t remember that I read everv 
w> »rd of it. I can remember that I read about the one hundred and 
Jh‘ v thousand dollars, that was in the letter, you know. 

• 4 Q. I now hand you the paper marked ‘’Elaintill’s Exhibit A,’ 
an< ask you if that exhibit is a copy of the paper handed to you 
by Mr. .John Richmond which you have just described? 


Mr. -Johnson: 1 object to the question, for the reason that the 
witness has just testified that he did not read the whole paper that 
was handed by Mr. Elkins to Mr. Richmond and shown to him, and 
that therefore he is incompetent to state whether this is or is not 
a copy. 


A. Yes, that is a copy, I think. 

Id (). In what month and in what year was it that dir. Richmond 
handed you this paper which you have just described? A. I 
(>3 tell you." I think it was in—I don’t know. March or April, 
something like that, you know. 

4G (). In what year. Mr. Fejer? A. I think in 1G21. 

It) (). Now. Mr. Fejer, at the time Mr. Richmond had the paper 
in his hands which vou have described, state what, if anvthing, Mr. 


40 


D. ELKINS ET AL. VS. EQUITABLE INVESTMENT CO. 


Richard Elkins said to you concerning this paper, if he said any¬ 
thing? A. He said, “Rich is going to get sonic money/’ you know. 

50 Q. \Y as Mr. Richmond at tlie time known to you as “Rich ”? 
A. Yes, we alwavs called him Rich, vou know. 

t/ 7 K/ 

51 Q. Mr. Fejer, have you any interest in this contract or this 
paper of which Rlaintiil’s Exhibit A is a copy? A. Not a darned 
thing; it don’t mean anything to me. 

6(3 Q. AY ill you do that? 


The Witness: Will you make this a part of my deposition? 
Notary: 1 will do so. 


64 Cross-examination: 

1 Q. Mr. Fejer, what nationality are you? A. I am Hungarian, 
sir. 

2 Q. AY ere you horn in Hungary? A. Yes, sir. 

6 Q. How long ha e you been in the United States? A. 1 have 
been here, coming and going, about seventeen years. 

I Q. Coming and going between Hungary and the United States? 
A. 1 am traveling, vou know, all around. 

5 (). How manv times have vou been to Hungary in that time? 
A. ( lure been back twice. 

6 Q, AYhcn were you in Hungary last? A. Before the war I was 
there. 

i (>. Y^ou have said in vour direct examination that there were a 

* c 

lot of wo rls that vou did not un lerstand? A. That is correct. 

8 Q. You mean a lot of English words? A. 1 mean hard words, 
that is words that 1 might say are not in my territory, you know, 
I mean. 

65 9 Q. You don’t understand the language very well, you 
mean? A. That is it. 

10 Q. Can you read English well, Mr. Fejer? A. Fairly well. 

II Q. You can’t read all English words, of course? A. No. I 
can't; lots of words, for instance, plain, ordinary words I can under¬ 
stand all right, of course, take up a paper and 1 can read the kind 
of words there all right, and if I can understand the subject I can 
understand lots of the words, and there are lots of words that I 
cannot understand. 

12 Q. Mr. Fejer. I am going to a-k you to recite to me, word for 
word, the paper, the contents of the paper, which you said was 
handed by Air. Elkins to Mr. Richmond in March or April of 
1921, at Delmonico’s. A. That is, you mean you are going to read 
to me the letter, now? 

13 Q, No, 1 am going to ask you to recite the language of the 
paper to me. A. English? You mean 1 shall recite the whole 

letter what Mr. Elkins wrote to Ylr Richmond? 

66 14 Q. Yes. A. OH, 1 don’t study the letter; I cannot re¬ 
cite it to vou. 1 can’t tell you every word what is there. 

15 Q. I)o 1 understand you to mean that you cannot recite that 
to me? A. The whole letter? 

17 Q. YYs. A. No. 
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18 Q. Now, Mr. Fejer, I am going to hand you this copy of the 
paper that has been offered in evidence and ask you to read it to 
the stenographer. A. (Witness reads) : “John Richmond having 
this day surrendered and delivered to me this certain contract and 
assignment between us made in 1020, in which contract and assign¬ 
ment for good and valuable consideration by me received from him, 
I gave, assigned and transferred to him one-third partnership in¬ 
terest in all my gas and oil interests, properties, leases and con¬ 
tracts located in West Virginia or"—I can’t tell this one word, 
what you call it—“vicinity, and he having re-transferred to me his 

one-third interest in all of said interests recited in said con- 

67 tract, in consideration thereof I hereby agree to pay to him 
the sum of one hundred and fifty thousand dollars, within 

one and a half years from this date, with interest at six per cent, 
April nineteenth nineteen hundred and twenty-one, April nine¬ 
teenth, 1921. New York City.” 

19 Q. Where were you employed in April of 1921? A. In Del- 
monico’s. 

20 Q. What was your employment at Delmonico’s at that time? 
A. Well, I was supposed to be musical director and manager and 
everything there, you know. My title was musical director, of 
course. 

21 Q. Do von recall what day of the week April 19th, 1921, 
came on? A. No, I don’t. 

22 Q. You are not prepared to say whether it was March or April, 
except bv reference to this paper, 1 take it. that the incident occurred 
to which you have testified? A. No, I can’t remember the day very 
well. 

24 Q. Do you remember the hour of the day? A. Yes, sir, the 
lunch hour. 

25 Q. What hour? A. What hour? 

26 Q. Yes. A. T don't know, but we had music from one 

68 to half-past two, we had music, you know. 

27 Q. It was between one and half-past two? A. Yes, 
sir. 

28 Q. And you were the leader of the orchestra there at Del- 
monico's? A. Yes, sir. 

29 Q. Were you performing your functions as leader on that day? 
A. Yes, I was. 

80 Q. But between one and half-past two you were sitting at the 
table with Mr. Elkins and Mr. Richmond? A. Yes, that is, I 
passed them, you know—because sometimes when a party came in 
that I know and I would come around and greet them and ask them 
what they would like for me to play for them, a few polite words 
like that, you know. 

81 Q. You stopped at the table? A. Yes. 

82 Q. You were not at the table the whole time that Mr. Elkins 
and Mr. Richmond were there? A. No: I suppose 1 was there as 
long as—well, until I had to go back and play my next number. I 
was sitting there in conversation with them. 
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33 Q. IIow long were you at the table on that occasion, 
GO Mr. Fe.jer? A. Ten or twelve minutes. 

34 Q. Ten or twelve minutes? A. A T es. 

35 Q. And during this ten or twelve minutes Mr. Fdkins took 
from his pocket a paper and handed it to Mr. Richmond? A. Let 
me make it plausible to you. Mr. Richmond and his daughter, and 
his wife, were lunching there. They were sitting there, the three of 
them, for lunch, and then in passing through and speaking to 
people 1 came there to his table, and was speaking to Miss Rich¬ 
mond and Mrs. Richmond, and Rich told me to sit down, so I sat 
down for a few minutes, and Mrs. Richmond and her daughter, 
thev went out. I remember, and Dick Elkins came to the door, look- 
ing for us. just looked around, and Mr. Richmond called him, and 
saw him. and said come in. and so he came in, you know, and Mr. 
Richmond asked him if he had his lunch, and he said, “I have just 
had lunch, thank you." lie always was kidding, Mr. Elkins was, 
and would say to me, “IIow is the fiddle? ? ' or something like that, 
you know, so with this conversation he took out that letter and gave 
it to him. 

70 3G Were you sitting at the table at the time or standing 
up? A. 1 can’t remember whether I was all the time sit- 

tine oi standing, but I was there when he gave me the letter like 
that. 

37 Q. You don’t remember whether you were sitting or standing 
up? A. Sitting or standing, I don’t know that, no, sir, but I was 
at the table. 

3s (y You say Mr. Elkins came over after Mrs. Richmond had 
left? A. No. Mrs. Richmond and the daughter, 1 think they went 
to the ladies' room or something, you know. 

30 Q. At any rate, they were not there when Elkins came in? 
A. Yes. thev were there; thev were there, both of them. 

40 Q. Haven’t you just, a minute ago said they had left and gone 
to the ladies’ room? A. Thev left the table, yon know, and thev 
went to the ladies’ room. These three had lunch together, you 
see. and then the two went out to the ladies’ room or somewhere, 
and Mr. Elkins came in. 

41 Q. And then Mr. Elkins came in? A. Yes, that is exactly 

it. 

71 42 (J. And how long did Mr. Elkins stay there? A. I 
will tell vnu something; I went back to my music stand, vou 

know, and thev were sitting bv a window, and mv music stand was— 
well, not a very big distance, I mean, from them; but there was 
so many people there for lunch, you know, that I can’t recall, 
whether they were sitting there for live or ten minutes, or how long. 

43 Q. How long did you stay at the table? A. About ten 
minutes, about. 

44. Not over ten? A. Ten or twelve minutes. It would not 
be longer because 1 didn’t take such big intermissions from the 
music, you know; we had music for the lunch hour. 

45 Q. That is all that happened in regard to the paper. Elkins 
took it out of his pocket and handed it to Richmond, and Richmond 
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laid it on the table, and later did lie fold it up and put it back in 
his pocket? A. I saw the letter. 

40 Q. Yes, after you had seen the letter. A. He folded it up and 
he put it in his pocket. I don't know what he did with it. 

47 Q. That is all that occurred as far as you recall? A. As far 
as my personal knowledge is concerned. 

72 48 Q. That was in the neighborhood of two and a half 
years ago, wasn't it, Mr. Fejer? A. Yes, sir. 

40 Q. Whv have vou recalled that incident this long? A. I 
tell you something—I cannot recall everything, of course, I got 
a darned poor memory, but I remember music pieces, you know. 
It is pretty good for music pieces, of course. 

oO Q. But you said a minute ago you had a poor memory With 
your poor memory, Mr. Fejer, how does it come you remember this 
incident two and half years later? A. I will tell you how this 
happened. I remember Dick gave him this letter, and I happened 
to be there, you know, and I remember he told me he was going 
to get some money now, that Kiel) was going to get some money. 

7)1 Q. Did you talk to Mr. Elkins after that about this paper? 
A. Xo, sir. 

7)2 Q. Have you seen him since then? A. 1 think, if I am not 
mistaken, I saw him once more. 

53 Q. You are not sure? A. Xo, not sure. 

54 Q. Do you remember how frequently after this in- 

73 cident he came into Delmcnico's? A. He came in quite a 
hit. He stayed in the Wakloif, he always stopped in the 

Waldorf, the last year or so sometimes he stopped in the Pennsyl¬ 
vania, also, you know, but he alwavs came in. always with Richmond 
or looking for Mr. Richmond. 

55 Q. Do vou recall the next time vou saw Mr. Elkins after the 
incident that you have testitied to, Mr. Fejer? A. Xo, I can't 
remember. 

56 Q. Do you remember how manv times since then you have 
seen him? A. Xo, I don't. 

57 (J. You never talked to him since then, did you? A. Not 
that I recollect, you know. 

58 Q. Do you remember when he died, Mr. Fejer? A. Xo. 

59 Q. Have you any idea when he died? A. It could not be 
very long—1 tell vou something what 1 remember now; 1 think 
it was in the autumn. 1 cant remember verv well, because I 
don ? t know—well, I just don't remember it. 

60 Q. You mean in the autumn of the same year? A. 1 suppose, 
yes. 

61 Q. Do you remember the last time you saw him and talked to 

him before the time when this paper was handed to Mr. 

74 Richmond? A. Yes, the date of the thing 1 don't remember; 
I know they came in. standing by the wardrobe, you know; 

there is a wardrobe where they go to telephone, at Delmonico's; 
there I met him again, and 1 met him in the Waldorf there. 

62 (J. When was it that you saw him by the wardrobe in Del- 
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monico’s? A. I don't know the date, but I saw him standing there 
with Mr. Richmond, buying cigarettes, and cigars, you know. 

65 (). When was it vou saw him at the W aldorf? A. Before that 
happened. 

6i (J. IIow long befoie? A. 1 don’t know. That was his favorite 
hotel: he always stopped there, you know. 

65 Q. Can you give me, Mr. Fejer, the date, the approximate date, 
of any other occasion that you happen to have seen Mr. Elkins at 
Delmonico’s or at the Waldorf? A. 1 don't know the dates, because 
the date don't mean anvthing to me, vou know. 

66 Q. lu the two yeais preceding the incident at Delmonieo’s how 
inanv times do vou recall that vou saw Mr. Elkins? A. 1 don't re- 

i t t 

member. 

75 67 Q. Can't you approximate it? A. No, I can’t. 

68 Q. Once or twice? A. I don’t know, I can’t say. I 
will tell you why. 1 am going to give you the short answer. When 1 
go into a restaurant—say I am dining in New York, a place there, 
a restaurant there at Sixty-first and Fifth Avenue; probably I re¬ 
member 1 saw a party there or probably I don’t unless perhaps 
somebody I know very, very well: say I met people—well, the old 
crowd, you know what 1 mean; 1 don’t remember whether 1 was 
there once or twice, or what; I can’t remember. 

69 Q. Did you ever have any correspondence with Mr. Elkins? 
A. No. I have not. 

70 Q. Did he ever write to you? A. I beg pardon? 

71 Q. Did he ever write to you ? A. No. lie was always very 
nice to me, when I played in the Vanderbilt Hotel, because he liked 
music, you know; lie was very fond of music; but he never gave 
me checks, or anything like that. He gave me a few presents, always 
in cash. 1 played for him. and he paid me. I played for him at 

the Vandcibilt Hotel, before I was in Delmonico’s. 

76 72 Q. You know Mr. Richmond fairlv well, did you? A. 
Yes, I did. 

75 Q. How frequently did you see him about this time? A. Well, 
I don’t know: sometimes I did not see Richmond for four or five or 
six months; sometimes I saw him three or four days a week, you 
know. 

71 Q. When was it that your attention was first directed to this 
incident, since its occurrence? A. This letter? 

75 (>. Yes. A. That happened, oh, live or six months ago. 

76 Q. What brought it to your attention live or six months ago? 
A. Mr. Richmond came to speak to me, you know. 

79 Q. Where? A. 1 met him on the street. 

SO Q. In what city? A. In New York City, and la* asked me 

don’t I recollect when Mr. Elkins gave him the letter in Delmonico’s. 

vou know, when he said to me, here is a letter in which was men- 
%/ 

tinned something about I sell him my interest, you know: and 1 
said. ‘‘I remember, Mr. Richmond, he gave you a letter, you 

77 know, and that you were going to get some money." 

81 Q. And what did you tell him? A. I said I remember 
Dick handed him the letter in Delmonico’s, the letter there, you 
know, and he opened the letter and read it, you know. 
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82 Q. Mr. Fejer, with your poor memory, for things other than 
musical compositions, how did you happen to recall an incident at 
that time that had happened two years before? A. 1 tell you some¬ 
thing. I have got poor memory, of course, in lols of things, hut 
lots of things I remember; for instance, a face, when I see him ten 
years from now. 

<S:> Q. W hy should you remember this incident, though, to the ex¬ 
clusion of so many others? A. I don't know. Rut I was silling at 
the table when Dick arrived bv the door and waved at Rich, and he 
told him to come on and sit down and have lunch. 

84 Q. Did Mr. Richmond have to refresh your recollection when 
he met you six months ago? A. He asked me these words: “Do 
you remember, Joe, as Dick Elkins came in Dehnonico’s and came 
in and sat down with me and mv wife was there, von know?" And 

%, c 

1 told him, “Yes, I remember he came in there." And ho said, 
“Don't you remember he gave me a letter?" And 1 said, 
78 “Yes, I remember he gave you a letter and you read it to me, 
and it was about some financial affairs, vou know." 

85 Q. You would not have recalled that, though, would you have, 
if he had not refreshed vour recollection? A. A lot of things a 
person never think of unless they are reminded of them, you know. 
They will say, “Don't you remember. Joe. that this and this hap¬ 
pened on a certain date, and you were there: don't you remember?'’ 
and I say yes or no. 

86 Q. What did you call Mr. Elkins in addressing him? A. Dick. 
We called him Dick Elkins. 

87 Q. Did you call him Dick? A. Yes. 

88 Q. What kind of a looking man was Mr. Elkins, Mr. Fejer? 
A. A tall gentleman. 

89 Q, Was he in good health at that time? A. 'Well, 1 don’t 
know that. 

91 Q. If he had not been you would not have known it, would 
vou? A. I don't know that I would. If 1 would see him every dav, 
of course, it would he different, hut I didn't. When 1 meet a person 
once in a month, or two months, or live months, 1 can't tell the dif¬ 
ference, of course. 

92 Q. You did not remain at the table until the ladies 
79-81 came back from the ladies’ room? A. No, I did not, I 
went back to play. 

93 Q. You said that Mr. Elkins said he already had his lunch 
when he came to the table? A. How is that? 

94 Q. 1 understood you to sav that Mr. Elkins said he already 
had his lunch when he came to the table there? A. 1 noticed lie in¬ 
vited him to have lunch and he said “I have already had my lunch." 

95 Q. Had he left the table when you left? A. No, he still stayed 
there. 

96 Q. How long did he remain after that? A. 1 don’t know; I 
went hack to mv orchestra stand and plaved, so 1 don't know about 
that. 

And further deponent saitli not. 

(Signed) JOSEPH FEJER. 
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82 Thereupon the plaintifl* pi odneed as a witness Ten cli T. 

83 Marye, who testified in sub-tame that the plaintiff* is a Vir¬ 
ginia corporation. having an ollice on the second floor of the 

Union Trust Building. W ashington, 1). <\; that he is the president 
of the company and that the plaintill' had not been paid by the 
estate of Richard Elkins or anyone representing it the sum of $150.- 
000 named in the instrument sued on or any part thereof. 

On cross-examination the witness testified that the plaintiff ac¬ 
quired the instrument sued on from Hannibal He Mesa, who got it 
from John Richmond. That said instrument matured in the sum¬ 
mer of 1922, and both plaintill and its assignor acquired it after 
maturity; that the witness had no personal knowledge that it had 
been paid to either of the assignors. Thereupon the following ques¬ 
tion was propounded to the witness: 

Q. And what was the consideration that you paid for the note or 
for that instrument? 

to which question counsel for the plaintill* objected on the ground 
that the assignment being complete on its face it was immaterial 
and irrelevant whether there was a consideration for it. Counsel 
for the defendants thereupon stated that the purpose of the ques¬ 
tion was for getting at the circumstances surrounding the note and 
the history of it. and not to affect the assignment. Thereupon the 
court sustained tlie objection and refused to allow Ihe witness to 
answer the question, to which ruling of the court the defendants 
by their counsel then and there excepted. Thereupon the witness 
further testified on cross-examination that the plaintiff was incor¬ 
porated about four years before the trial, under the laws of Virginia, 
and had a capitalization of $25,00.>.01); that Mr. Ralph Burton, 
one of the attorneys of record for the plaintiff is practically the en¬ 
tire stockholder and that the oflices of the plaintiff constitute 

84 part of the oflices of Mr. Burton's firm or they are next door 
to it. Thereupon the plaintiff offered in evidence the instru¬ 
ment sued on, which is in the words and figures following: 


(Here follows reproduction of document marked page 85.) 


86 and was admitted in evidence and marked plaintiff’s ex¬ 
hibit #3 and read to the jury. 

Thereupon the plaintiff rested. 

Thereupon to maintain the issues on their part joined, the de¬ 
fendants gave evidence tending to show that Richard Elkins died 
on June 30, 1922, at Atlantic City, X. J. That under the direction 
of the defendants, his executors, hi< papers were turned over to Mr. 
Noble Beattie, who sent them to Mr. Ueorge F. Snyder, one of the 
attorneys for the executors, some two or three months after the death 
of EJkins; that Mr. Snyder examined all the papers personally and 
did not find any paper which professed to he an assignment from 
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John Richmond having this day surrendered and delivered 
to me this certain contract and assignment,between us made 
1920 in which contract and assignment for good and valuabl 
consideration by me received from him,I gave assigned and 
transfered to him one third partnership interest in all my* gas 
and oil interests properties leases and contracts located in 
West Virginia or vicinity,and he having retransfered to me- his 
one third interest in all of said Interests recited in said 
contract,in consideration thereof I hereby agree to pay to 
himthe sum of one hundred and fifty thousand dollars with in 
one and a half years from this date,with interest at six 
per cent,April nineteenth nineteen hundred and twenty one. 



April 19th 1921. 
New York City. 
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John Richmond having this day surrendered and delivered 
to me this certain contract and assignment,between us made 
1920 in which contract and assignment for good and valuabl 
consideration by me received from him,I gave assigned and 
transfered to him one third partnership interest in all my gas 
and oil interests properties leases and contracts located in 
West Virginia or vicinity,and he having retransfered to me his 
one third interest in all of said interests recited in said 
contract,in consideration thereof I hereby agree to pay to 
himthe sum of one hundred and fifty thousand dollars with in 

one and a half years from this date,with interest at six 
per cent,April nineteenth nineteen hundred and twenty one. 

April 19th 1S2t. 

New York City. 
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March 1923 as Head Bookkeeper in llu* American National Bank. 
That she did not know Kicliard Klkins personally, l lit had occasion 
to examine his signature to checks and posted the ledger in which 
his account was kept. That checks drawn by Richard Klkins on 
that bank came to her attention and inspection. That she did not 
examine each signature particularly, hut if there was any change in 
a signature the person accustomed to the signature would notice it. 
That she noticed a change in the signature of Richard Klkins some 
time before May 1921. at which time she was taken oft* that ledger. 
Thereupon the following question was propounded to the witness: 

Q. What was the extent of the change, if you can recall. Miss 
Namara?; 


to which question counsel for the plaintiff then and there objected 
on the ground that an endeavor to describe or offer evidence of a 
change in the manner involved in the question was inadmissible. 
Thereupon the question was withdrawn and the following question 
propounded to the witness ly counsel for the defendants: 

Q. Did you ever decline to recognize a check of Mr. Klkins’ be¬ 
cause of the signature?; 

to which question counsel for the plaintiff then and there objected 
and the court thereupon sustained the objection; to which ruling of 
the court counsel for the defendants then and there excepted. There¬ 
upon counsel for the defendants propounded the following question: 

Q. 1 will ask you in what respect the signature of Mr. Kl- 
&9 kins changed dining the period of time that you were at the 
bank””—Mr. Beale, “I object to that’*—The Court, “I make 
the same ruling": to which ruling of the court counsel for the de¬ 
fendants then and there excepted. 


Thereupon further to maintain the issues on their part joined the 
defendants produced as a witness Alexander Kellenyi, who gave evi¬ 
dence tending to show that he is a male nurse and was employed as 
such bv Richard Klkins in August 1920. At that time Klkins 
lived at 129 S. Ridgway Avenue. Atlantic City, N. J.; that he treated 
Klkins for nervousness; that Klkins had been injured and witness 
examined his light shoulder and at that time saw only a bruise 
thereon right at the joint near the junction of the arm upon the 
front. Witness was employed about a week and Klkins complained 
of slight pain. Witness was again employed by Klkins in Septem¬ 
ber and remained in that employment until about the 22nd of 
December. When witness returned to Klkins in September the 
latter was complaining of a bandage on his arm which he had worn 
for over thirtv davs, and witness on examination discovered that 
though the bruise had disappeaied and there were no outside symp¬ 
toms of the injurv that Klkins suffered pain in every movement of 
his arm, especially when he lifted it above his head. Witness then 
began to give him treatments 1 y putting his arm in a Balkan frame 
under instructions from Dr. Blake. This frame is put over the 
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bed of the patient and through weights, pulleys and ropes exerts a 
steady pull on the member of the body under treatment. Elkins' 
arm was in the frame for eleven days during which he was eon- 
lined to his bed day and night. Upon removal of the flame his 
arm was not benefited and was more painful. Two weeks after that 
witness applied heat. Witness then described his educa- 
90 & 91 tion and training as a nurse and testified that in view of 
that he could express an opinion as to what was the trouble 
with Mr. Elkins’ shoulder, but being a nurse was not allowed to diag¬ 
nose the case. 


92 After discussion and further examination of the witness, 
counsel for the plaintiff withdrew his objection and witness 

thereupon described Mr. Elkins’ in jury as an injury to the outer layer 
of the bone, two bones of ihc arm jamming together and pinching a 
nerve that runs through the shoulder into the arm; that the injury 
was a double injury, bone injury to the shoulder, the head of the 
humerus and the nerve that runs through the shoulder joint down 
into the arm; that that was pinched between the head of the humerus 
and the shoulder joint socket; and that in the first stage of his in- 
jury only the bone was taken care of, regardless of the nerve, and 
that is what caused later the trouble. Between the time the 

93 frame was taken off and the time witness left in December of 
1921, Elkins developed neuritis and suffered pain and as 

weeks passed by his arm commenced gradually to stiffen, the nerve 
that runs through his arm could not control his hands very well. 
When witness left in December, Elkins could not lift his arm above 
his head, but could use his arm up to a horizontal position. Any 
further lift of the arm gave immediate and terrific pain in the shoul¬ 
der joint. Movement of his arm from a hanging position was re¬ 
stricted backward, but swinging in front was not restricted. The 
lateral movement was also restricted. In December, 1920 Elkins 
wore his arm supported in a sling whenever he walked around. Wit¬ 
ness during all that period lived in Atlantic City attending Mr. El¬ 
kins from nine to two during the day and eight or nine until eleven 
at night each day. Witness was again employed by Elkins the latter 
part of January or early in February, 1921, and stayed until the 15th 
of April 1921 treating him every day and sometimes spending nights 
at Elkins’ house. When witness returned at the end of January El¬ 
kins’ arm was far worse then when he left Elkins in December. It 
was much more restricted. lie could move his arm from the elbow 
up any direction with the aid of his other hand; otherwise it was 
difficult to so move it. lie could not lift his arm sidewise more than 
above five or six inches without pain. He could use the forearm 
movement. lie supported his right forearm with his left arm if he 
wanted to do anything with his right, because usually he had his 
arm in a sling and alternately in a jacket end used his left bend for 
everything. The movement forward of his arm was free. Between 
the latter part of January and April 15, 1921, Elkins’ arm 

94 steadily got worse and he alternated with the sling in a silk 
jacket, the arm of which was sewed to his vest, and he put his 
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hand through it and it prevented him from moving his arm away 
from his body. During this period witness gave him Thermal Treat¬ 
ment with Iodine ointment and massages. Just before witness left 
in April, Elkins always ate with left hand, had difficulty using knife 
in his right hand to eut meat; he could not raise his cup to his lips 
with his right hand. He could dress himself hut with pain and 
though he did not want to be waited on witness had to assist him in 
dressing. In April, Elkins could write. Witness saw him write a 
check on the loth of April, 1921. Witness here identified chock. 
Witness identified three checks written by Elkins. As to a check 
dated April 13, 1921 witness saw Elkins write it. Elkins had a hook 
on the desk spread out and had to bend down to write. lie wrote 
standing up. 11 is right arm was in a sling. lie reached for the pen 
with his left hand, with which he alsodipped it in ink, then put the 
pen in his right hand, lifted his right arm, and then took his left 
arm awav holding the check steady with his left arm and wrote 
with his right. Another check, April 15th, Elkins sat down to write, 
lie wrote sitting sidewise. lie always used his left hand to put the 
pen in the ink and put it in his right hand and always wrote bending 
down J —all since the middle of February, 1021. Witness then de- 
scribed Elkins' house and tlie rooms and testified he never saw a type¬ 
writer in Elkins house. The documents were sent by the chauffer 

V 

to a Miss Cora Farley to typewrite. She was employed by a real 
estate company in Atlantic City. Elkins had a folding top desk 
in his study and it was never locked, hut left open. 

90 Witness has seen in that desk letterhead paper, the same as 

that on which the disputed document (Plaintiffs Exhibit 3) 
was written. Witness has met Mr. John Richmond at Elkins’ house 
several times; saw him at the Ambassador Hotel, Atlantic City, in 
April, 1921. Witness thereupon identified a letter from Mr. Elkins 
to witness signed R. E. This was on the back of a carbon copy 
of another letter and was dated April 20, 1921, when Elkins was in 
New York City. The letter was in the handwriting of Elkins, and 
is in the words and figures following— 


95 Def’s\ Ex. 5. 

Dear Alex: 

Send your address etc. to Senate Office Bldg., Washington, I). C. 
It will take time for things to work out. 

Very truly, 

96 " ^ R. E. 


Thereupon the witness on cross-examination, testified in sub¬ 
stance that since Elkins’ death he had been employed by Mr. William 
Hitt, brother-in-law of Richard Elkins, for about six weeks. That 
from the 1st part of July, 1921 until the death of Richard Elkins 
on June 30. 1922. he remained continuously in his employ. lie 
was ordinarily paid bv check. Elkins took a trip to California the 
latter part of Anril. 1921. and returned to Atlantic City about the 
first or second of July, 1921. 
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Thereupon defendants further to maintain the issues on their 
part joined, produced as a witness Anthony Romagna, who gave 
evidence tending to show that he is employed hy Mrs. S. 1». I'd kins, 
and that in 1920 he was valet to Mrs. I'd kins, The Senator, Mr. 
Blaine Elkins and Mr. Richard Elkins; that he knew Richard Elkins 
since 1910 and that he went to California in April, 1921 with Richard 
Elkins at the request of Mrs. Elkins. That Richard Elkins had an 
accident in 1920 and was sick all the time until they went to Cali¬ 
fornia That witness went to Atlantic City on April 10, 1921. At 
that time the arm of Elkins was in very bad shape and he could not 
move it, that is whv Mrs. Elkins sent witness with him be- 
97 cause he could not dress himself; could hardlv write and wit- 
ness had to cut his food for him. lie could not use his right 
hand. He had his arm in a sling and when he wanted to lift it up 
had to lift the other arm. When he wrote he sat at a table, lifted 
his arm up to the table and witness would give him a pencil; that 
he seldom wrote with ink when witness was with him. Thev left 
Atlantic City on the 10th of April and went to New York; left on 
the 23rd of April for Chicago. Went to Eos Angeles, California 
and arrived June 2dth in Washington. During the trip witness 
acted for him as valet and helped him in washing his hands and 
getting into his bath, and those kind of things. After, witness gave 
him the treatment the nurse showed him in Atlantic City. After ar¬ 
rival in California. Elkins's arm improved so that he could go pretty 
much without a sling. Then he became worse and again wore the 
sling. He ate with his left hand and witness cut his meat because he 
was not able to. Witness put his cup to drink cocoa, etc., on the left 
side. Elkins tried to use his right arm in dressing, but could not 
do it well enough so witness helped him. Witness saw John Rich¬ 
mond on the 15th or IGth of April. 1921. in Atlantic City or Phila¬ 
delphia. Thinks it was in Atlantic City. On cross-examination 
witness testified that while in New York he saw John Richmond. 


Thereupon defendants called as a witness John Yieker Richmond, 
for the purpose of identifving certain documents which the witness 
after reading them, testified as being in his handwriting, some of 
them being letters written by witness and some of them being type¬ 
written letters signed by him under the name of ‘‘Rich.” 


The said letters were marked defendants' Exhibits G to 71, both 
inclusive. 

98 The following are excerpts from defendants' Exhibits 55, 

58, 59, 70, 08, 09, 01 and GO. identified bv witness as in his 
handwriting, which said exhibits were admitted in evidence for 
the purpose of comparison of handwriting and spelling. 


(Here follows reproduction of pa^e* 99, 100, 101, 102, 103, 104, 

105, and 103.) 
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107 The following are defendants’ exhibits 43, 4G, 50 and 51 
identified bv witness as signed by him under the name 
“Kieh" blit not typed by him, and admitted in evidence for the 
purpose of comparison of handwriting, typewriting and spelling. 


(Here follow exhibits, marked pages 108, 109, 110, and 111.) 


112 Thereupon the witness at the dictation of counsel for the 
defendants wrote the following: 

(Here follows reproduction of page 113.) 

114 which was thereupon offered and admitted in evidence and 
marked plaintiffs Exhibit 75. 

Thereupon, the witness further testified that he did not use a type¬ 
writer very well, that he did not write on it, that he had never 
written a letter on it. that he had tried to write one. Witness was 
thereupon shown a letter to Richard Elkins identified in his, wit¬ 
ness’, own handwriting being defendants’ Exhibit 00, which con¬ 
tained the following: 

“Answering your question about the minutes of the Intercoast 
Company * * * I wrote up that last meeting one very hot 

night and typed it myself, which caused it to be faulty.” 

and was asked if his recollection was refreshed thereby as to whether 
or not he did use the typewriter, whereupon he answered: 

“Well, I might have. I must have done it.” 

Witness was thereupon shown defendants’ exhibits 71, 72 and 
73 which were typewritten letters signed “Rich” in the handwrit¬ 
ing of the witness and were in the words and figures following re¬ 
spectively : 

(Here follow exhibits, marked pages 115, 110, 117, 118, and 119.) 

120 Witness was thereupon asked to look carefully at the 
typewriting in said letters and state whether or not lie typed 
them, to which he replied: 

“I do not think I could tell vou that even if I had." 

Witness was then again asked to look carefully at Exhibits 71, 72 

and 73 and state whether he typed them, to which he replied, he 

would sav no. 

«/ 

Thereupon, the following occurred, in the presence and hearing of 
the jury. 



R1CUA.PO RLKINfl, PS 
Uavih Ki.kinh. VIC1-P1 


Harry R. Varfikld, Tskar. 
*1. M. Richmond, src-y 


The Oii. and Waste Products Co., 

CKNTURY BUILBIXO 

1 WEST 34th STREET 
Phone Grrilky ON3 New York 

December 3rd, 1914* 


Fichard Elkins, Esq,, 

1626 IT K" Street, 

Washington, D, C # 

Dear Dick, 

Am enclosing you itemized report 
of the expenditures up to August 22nd, and which 
corresponds with the moneys which have been re¬ 
mitted me, live receipts for all salaries, bills 
of construction, etc,, etc,, here at the office, 

I will send you options and wavers 


of notice today. 

Yours, 


JMR/AS 
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The Oii. and Waste Products Co., Inc. 

CENTURY BUILDING 

1 WEST 34th STREET 
Nkw York. 

January 13th, 1916• 

Dear Dick: 

Have been very busy this week preparing statement and 
thought that if you were at Atlantic City I would run over Sunday 
and we could talk things over, but as you are in Washington will 
postpone it untill you get back. Do you thin]: you will be at 
Philadelphia or Atlantic City the early part of next week? 

Have seen my brother-in-law several times lately but have 
not been able to get much nearer the subject because there al¬ 
ways been others around, but any time now, I am apt to have a con¬ 
fidential talk with him and will try and accomplish something when 
I do. 

Let me hear as scon as possible about your plans. 

The oil market, as you know, is going up. We have been 
selling quite a good deal of the residual oil at nine ($.09) cents 
per gallon and can find e ready market for the gasolene at fifteen 
($,15) cents which is, as you know, very much better than we were 
able to do before. 

Will discuss things thoroughly when I see you. 

Yours, 

/dSA. 

Richard Elkins, Esq,, 

1626 K Street, 

Washington, D. C, 

JMB/CM- 
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rftcocnic A. COUOERT, PMIIom 


COWARD •. CORNELL. OKettETAIIV 
MtIPH A. HCARON, TMMVMII 


BRADUV MARTIN. VWI* 


TELEPHONE 0060 GREELEY 


NATIONAL HIGHWAYS PROTECTIVE SOCIETY 

1 WEST THIRTY-FOURTH STREET 

NEW YORK CITY March 16 , 1914 . 


Richard Elkins, Esqre, 

Atlantic City, 

New Jersey. 

Dear Richard:- 

Sinoe I left you Saturday night, I have talked with Mr. 
Cornell, and his ideas in regard to the test, which we were 
speaking of are embodied in a letter, copy of which I enclose, 
which I think you will agree with me seems to cover the situa¬ 
tion thoroughly. 

Mr. Cornell is very familiar with the operations of the 
Edison plant, and he states that not only is their still in con¬ 
tinuous operation, hut that he,is positive a large concern of 
this kind would not, under any ciroumstanoes, allow any outsiders 
to disorganize their operations by shutting down a part of the 
plant for private tests, and we could hardly ask it of them. He 
has arranged with their Manager to allow us access to the still, 
so that we can see it in operation, and we can then discuss with 
the operator what shortcomings, if any, there may be in the pro¬ 
cess. 



I am sending copies of both'these letters to Mr. Warfield, 
and have also arranged, if agreeable to you, to go over to the 
Edison plant on Wednesday, I trust that you can make this con¬ 
venient, as it is extremely important that we do not lose any 
further time. 

Wire or phone me on receipt of this. 

Yours 

JM-LC 
Enclosure 



irVARI) Kijkins, Psm. 

MW tlJUNH, VfCB-FRM. 


Harry R. Warfield, Trias. 
J. M. Richmond, sicy 


Tiik Oil and Waste Products Co., 

CENTURY BUILDING 

1 WEST 34th STREET 

Pnom Grerlky OKI New York 

December 3rd, 1914* 


Davis Elkins, Esq*, 

1626 ”K’ T Street, 

Washington, D* C. 

Dear Davis, 

Am enclosing you itemized report 
of the expenditures up to August 22nd, arid which 
corresponds with the moneys which have been re¬ 
mitted me* Have receipts of all salaries, bills 
of construction, etc., etc., here at the office. 

Am sending Dick options and wavers 

of notice. 


jmb/as 


Yours 
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Richard Ki.kins, ph*. 

M'm. H. Ki»wards,vic» 

J. M. RicrmoXd, sic. * Taui 


BariNiBY 
ASTORIA* L. 1. 
N. Y. 


The Oil. and Waste Products Co., Inc. 

CENTURY BUILDING 

1 WEST 34th STREET 

Nbw York March 26thl915. 

PaONKi ORWLlYVltT 

Mr Richard Elkina. 

1626 K.Street. 

Washington.D.C. 

Daar Dick. 

Had a long talk with Mr DeLevantine this morning 
about the sale of the stock and he talks very incoragely about 
being able to sell it.he says however that he believes on account 
of the low prices of so many of the listed stocks at present that 
it would be very much more difficult io sell it at par than if we 
offered it at a lower figure. 

He makes two suggestions one is to make a further issue of 
one hundred thousand shares of prefered stock,and the other to change 
the present issue of treasury stock to fifty thousand shares of prefered 
and give a share of common with it as a bonus. 

He- said if these changes were made he would undertake to sell 
on a twenty per cent basis twenty five thousand dollars worth amoung 
clients of his own with in thirty days. 

I told him that I was not at all eure that you would consider 
doing this but that I would write you of his propersition and I am to 
meet him mondajmorning, if you expect to be in New York then I think 
it would be a good plan to see him for a few minutes and if not write 
me what you think,or any suggestion* you my have. 

Have been unable to get hold of Erklin to day and so it has 




- 2 - 


been irfioossible to see Mr Brown,but I called up Wilson on the phone 
and asked hlmwhen he would be ready to 3«nd me his check for the 
balance of his stock,and he told me that by the first few days in 
April he would send me a check for the four hundred shares . 

Will you do as I asked you,and you and Davi3 send over the 
money for the men at the plant,we owe them three weeks thi3 Saturday 
which amounts to 141.00 dollars do this so I will get it not later than 
monday as I will tell them that it is on its way and I will take that 
amount out of the stock money and return it to you then. 

Write me also about DeLeventeand when you are returning. 


Yours 





Wm. H. Rdwarm, VlCI PI 
J. M. Richmond, tic. * t* 


Bar inks v 

Astoria, L. I. 
N. Y. 


The Oil. and Waste Products Co., Inc. 

CENTURY BUILDING 

1 ^' 

1 WEST 34th STREET 

Nsw York March 5thl915. 

Mr ^ichard Elkins. 

1626 K Street. 

Washington D.C. 

Dear Dick:- 

Received your letter this morning at your suggestion 
called on "Frank Hamilton he thinks the propers it ion sounds 
very well and is going over to the plant with roe tomorrow 
morning,and after investigated it will discuss ways and means. 

Do you expect to oe in N©w York the early part of 
next week let me know your plans when you write and dont forget 
the letter I asked you to write me,as the better financial 
position we could he in the cheaper we could get “Frank to 
do what he could. 

Will keep you posted as to any news that comes up 



Yours 
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Richard Bukin*, pan. 

H'm. H. Eiwarim, view pim. 
J . M. Richmond, b«c. a Triab. 
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Astoria. L. I. 
N. Y. 

The Oil. and Waste Products Co., Inc. 

CENTURY BUILDING 


PHONli ORBRLIYBltT 


Mr Richard Elkins. 
1626 K Street. 
Washington D.C. 


1 WEST 34th STREET 

New York March 4th ly i 5 . 





Dear ^ichard. 

Enclose you letter irom Wilson which explains 
it self*, I have been turning every stone in order if 
possible to save this situation,and have quite a number 
oi promising leads but money it self seems like a lost 
art,but as you say "never let the old flag touch the 
ground',’and so I am sticking to the fort,and keeping things 
going,last week I had four men over to the plant and all 
said they would subscribe,one has a-morgage that he is 
going to sell inorder to get cash so may have some incourageing 
news next week. 

Want you to write me a letter on receipt of this 
saying that If I could get some one to raise five or ten 
thousand with in the next month or so that you would be 
willing to give them five thousand dollars worth of stock 
for so doing,say in the letter that you think that this 
is to much to give but if I think it is necessary in order 
to get it,that you would rather make the sacrifice of the 
stock than to raise the money your self at this time. 

write this letter so that I will get it monday 
as there is a chance that I can raise this money. 




RlCUAiy> Rlkim*, PUB*. 

Wm. XI. Edwarm.vic* p* 
J. M. RICHMOND) SBC. A T* 


Bipdmrt 
Astoria, L. I. 
N. Y. 


The Oil and Waste Products Co., Inc. 

QBNTURY BUILDING 


Phonb Onnunram 


1 W1 


»T 34th STREET 


New York 


The Garages are all coming around wanting their oil taken away 
and I feel if we can hold out a while longer we can get out or the 
woods. 



Enclose you also a letter which I received from Stillwell 
today he came in the office last week and told me ke was working 
on several men and thought he would sell some stock• 

Have seen Bill Edwards several times lately,he is going over 
to the plant with me Saturday•morning,has McLane arrived back from 
Charleston have you any news rrom him. 

I have put in several talks with my brother-inlaw and really 
think with carefujl handling we may put over a coal deal there, 

Dont forget the letter and also let me know if you expect to 
be in New York next week as there are. a number of things that I 
want to talk to you about,will, write soon again. 


Yours 
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Richard Rlkins, Pin. 

V’m. H. Kdu ardu, vic* pim. 
J. M. Richmond, lie. 



The Oil and Waste Products Co., Inc. 


HlflHIRY 

Astoria, L. I. 
N. Y. 



PHONIl ORKKLKYBIST 


CENTURY BUILDING 

1 WEST 34th STREET 

New Vork May 14th 1915# 


Mr Richard Elkins, 

1521 Boardwalk, 

Atlantic City N,J, 

Dear Dick:- 

Enclosed Is statement to June 1st,have Been expecting 
every day to sell a good sized block of stock and have been busy 
taking people over to the plant almost every day. 

Several of those who have already invested have promised 
to take two or three thousand dollars worth of the stockand believe 
that they will, 

Erklin DeLevante and my- self were at the plant to day 
waiting to see a man who is a Five thousand dollar prospect but 
received word that he could not come till Wednesday, 

Why dont you run over this weekand we could go over the 
situation togea.ther f drop me a line# 


Yours t 
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By Mr. Frailey: 

“Q. Now, wait just one minute. I am asking these questions 
now to refresh your recollection. I call your attention to these letters 
in Defendants’ Exhibit No. 71. the word “proposition,” which is 
spelled “p-r-o-p-e-r-s-i-t-i-o-n.” Do you see that? See if that re¬ 
freshes your recollection, because in this letter you have written for 
us today, which is Defendants’ No. 75, it is spelled in the same way. 
A. I would say that I did not write those letters. 

Q. That docs not refresh your recollections A. No, sir. 

Q. Now, I show you Defendants’ Exhibit No. 73, marked for 
identification- 

Q. (Continuing:) In this connection, may I ask you, Mr. Rich¬ 
mond, whether you are or are not a very good speller. You are not 
a very good speller, are you? A. No, I cannot say that I am. 

Q. Now I show you this Defendants’ Exhibit 73 for identifica¬ 
tion and ask you whether or not you did the typewriting on 
121 that letter (handing paper to witness). A. I would say, well, 
I cannot type as well as that. I would say no. 

Q. Now, I will call your attention, for the purpose of refreshing 
your recollection, and see if it can aid you, to the word “encourag¬ 
ing,” which is spelled “i-n-c-o-u-r-a-g-e-i-n-g,” and also call your 
attention to the letter which you have written at mv dictation, in 
which that word is spelled the same way, (exhibiting paper to wit¬ 
ness). Spelled, “i-n-c-o-u-r-a-g-e-i-n-g,” and ask you whether or not 
that refreshes your recollection, in connection with the question of 
whether or not this letter was tvpewritten bv you? A. I would say 
no. 

Q. You would say no. All right. Now, I show you exhibit 
marked for identification Defendants’ Exhibit No. 74, and ask you 
whether or not you typed that letter? (Showing paper to witness.) 
A. No, I would say not. Exhibit 74 is in the words and figures 
following: 


(Here follows exhibit, marked page 122.) 

123 Q. I show you the word spelled “t-o-g-e-a-t-h-e-r,” and 
ask you whether or not that refreshes your recollection, 
especially when I call your attention to the same word, “together,” in 
this dictated letter, which is also spelled the same way, I think. 
Where is that word “together”? Yes, t-o-g-e-a-t-h-e-r, and ask you 
whether that in any way aids you in recollecting whether you typed 
that exhibit? A. I would say not. 

Q. To what extent could you use the typewriter, Mr. Richmond? 
A. I beg your pardon. 

Q. To what extent could you use the typewriter? A. Very badly. 
Q. Did you or not use it to the extent of typewriting the minutes 

of any company meeting- A. Well, if 1 did, they must have 

looked terrible. 
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Q. That is not what I asked you. I asked you if you used it 

to the extent of typewriting the minutes. A. As I say, 1 have no 

recollection of it, 1 ut if I said so in the letter, 1 probably did. 

Q. You remember that vou did say so in the letter? A.Yes. 

^ «/ «> 


Mr. Frailev: That is all: take the witness.*' 

%j 


Witness thereupon 1 eing examined by counsel for plaintiff, testi¬ 
fied he was very familiar with the handwriting of Richard Fdkins. 

W itness then idmtilicd plaintill’s Fxhibit 5 as in the handwriting 
of Richard Elkins in which the word “patent" was spelled 


“p-a-t-a-n-t.” 

Thereupon the following occurred in the presence and hear- 
124 ing of the jury. 


Bv Mr. Beale: 

%» 

Q. On page 2 of the paper that I hold in my hand, I direct 
vour attention to the word “brokers,” which is spelled “b-r-o-a-k- 
e-r-s”- 

Mr Frailev: One moment. 

By Mr. Beale: 

Q. (Continuing:)—and ask you whether the word “brokers*’ is 
in the liandwiiting of Richard Elkins, deceased? 

Mr. Frailey: I object to that. lie has already testified that the 
entire matter is in his handwriting. 

Mr. Beale: But you corrected him in regard to that. 

Mr. Frailey: 1 asked the witness to read it all the way through 
to find out- 

The Court: Mr. Beale assumes from that that you want the witness 
to read it all the wav through. 

Mr. Frailey: No, I do not want him to read it. He has already 
said that this is in Mr. Elkins' handwriting. 

The Court: Now, his attention is being called to something 
especially. 

Mr. Fraihy: If there was any doubt of the fact that that was in 
Mr. Elkins' handwriting, it might be done. lie has not any doubt 
about it. 

The Witness: But I did say, Mr. Frailey- 

The Court: I think it is proper for Mr. Beale to call his atten¬ 
tion to some particular word. You had the witness identify certain 
things, some misspelled words, that were in there—were they 
125 in handwriting or typewriting? 

Air. Frailey: I asked him in regard to them, that was done 
on a question predicated on whether these mis-soolled words re¬ 
freshed his recollection as to whether or not he did the typewriting 
of those letters, and he said that he did not think that he did. That 
was the object of that. There is nothing of that kind here. I would 
not have asked him about the spelling except for the fact that the 
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mis-spelled words were in both papers, and I ashed him whether 
they refreshed his recollection as to whether he did the typewriting. 

The Court: Do you claim, when you come to argue the case to 
the jury, that as he spelled a word wrong in one place, that he must 
have spelled it wrong in the other, or having spelled it in a mistaken 
way exactly as it was in one, that there is no inference to draw from 
the fact that he mis-spelled the other- 

Mr. Frailey: Certainly not. 

The Court: And has Mr. Beale not the right to argue that he can 
point out some word in the handwriting of Mr. Elkins that is mis¬ 
spelled, that he may not argue that Mr. Elkins was not a very good 
speller, and possibly that he made a mistake in the spelling of a 
word- 

Mr. Frailey: That is a matter of argument. There is the letter 
for the purpose of comparison- 

The Court: All that Mr. Beale is doing is calling attention to a 
specific thing, to a specific word. Mr. Richmond glanced at the letter 
and said that it was in Mr. Elkins’ handwriting. Objection over¬ 
ruled. 

120 Mr. Frailey: I note an exception, on the ground that it is 
not for the purpose of refreshing the recollection. 

Mr. Beale: Mr. Reporter, will you read the pending question? 


(The pending question was thereupon read as follows) : 

“Q. On page 2 of the paper that I hold in my hand, I direct your 
attention to the word “brokers,” which is spelled “b-r-o-a-k-e-r-s.” 
“Mr. Frailev: One moment. 


“By Mr. Beale: 

“Q. (Continuing:)—and ask you' whether the word “brokers” 
is in the handwriting of Richard Elkins, deceased.” 

A. Yes, it is. 

(Thereupon the pending question was repeated by the reporter.) 

The Court: Objection overruled. 

Mr. Frailey: 1 note an exception. 

(The paper referred to was marked Plaintiff's Exhibit 6 for 
identification.) 


By Mr. Beale: 

Q. Mr. Richmond, I hand you a paper and I direct your atten¬ 
tion to the word thereon, to wit, “b-e-n-a-f-i-t,” and I also direct 
your attention to a word spelled “t-e-r-r-a-t-o-r-y,” and T direct your 
attention- 

Mr. Frailey: I was going to ask if you had already asked him 
whether it is in his handwriting. 

Mr. Beale: I was in the midst of a question, T can’t answer until 
1 get my question completed. 

Mr. Frailey: All right. 
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127 Mr. Beale: I direct your attention to the word spelled 
“p-o-s-s-a-b-i-l-i-t-y” and to a word spelled “p-a-l-i-m-i-n-a-r-y,” 

all being on the same paper l now hold in my hand, and which I 
hand to vou, and 1 ask you whether those words are in the hand- 
writing of Richard Elkins, deceased. 

Mr. Frailev: I object to that on the ground the witness has not 
been asked to refresh his recollection from that handwriting as to 
whether or not that letter is in the handwriting of Mr. Elkins. 

The Court: Objection overruled. 

Mr. Frailev: 1 note an exception. 

A. Yes, thev are. 

Mr. Beale: 1 ask that the paper be marked for identification. 

The paper refere l to was thereupon marked for identification 
“Plaintiffs Exhibit No. 7.”) 

Mr. Frailev: Js that the whole letter? 

The Witness: That is just the words. 

Bv Mr. Frailev: 

«/ 

Q. T understand you have onlv identified those words in that 
letter. 

Mr. Beale: Those words in that letter, yes. 

By Mr. Beale: 

Q. I hand you a paper that I now hold in my hand and direct 
your attention to the word “r-e-c-o-m-m-e-n-d,” and to word 
“f-i-e-w,” and to the word “loose" for “lose,” and I ask you whether 
those words are in the handwriting of Richard Elkins. 

Mr. Frailev: I make the same objection. 

The Court: The same ruling and exception. 

128 Thereupon the defendants further to maintain the issues 
on their part joined, produced David N. Carvalho, Harvey 

Given and James 11. Green, who duly qualified as experts in dis¬ 
puted documents and handwriting, and who gave evidence that in 
their opinion, the signature of Richard Elkins to the document sued 
on, namely, plaintiff's said Exhibit #•>. was not written on said docu¬ 
ment at the time said document 1 cais date, to wit: April 10, 1021, 
although said signature was the genuine signature of Richard Elkins. 
The said witnesses cave as reasons for their opinion after examin¬ 
ing many genuine signatures of Richard Elkins at or about the time 
of said plamtiTs exhibit that the signature to the said Exhibit 
was too well executed, taking into consideration said other 
signatures examined by them and the further fact of the condition 
ot Richard Elkins’ arm at or about, the date of said Exhibit #3, 
and prior thereto, and deseril ed in the evidence, and taking also 
into consideration of the signatures written by Richard Elkins and 
examined bv the said witnesses prior to the injury to said Richard 
Elkins’ arm. * " 
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Each of said witnesses also testified that in their opinion the 
initials “R. E.'’ and “J. R.’’ appearing at the right of the top line 
in said exhibit #3 were written by the same person, and that that 
person was John M. Richmond; that their opinion was based upon 
leasons given by said witnesses and after comparing said initials 
with admitted handwriting of said John M. Richmond. 


Thereupon the plaintiff recalled said witness John McVicker 
Richmond, who identified as in the handwriting of Richard 
120 Elkins an envelope marked plaintiff’s Exhibit # 11, and 
certain other papers marked plaintiff’s Exhibits #12, #13, 
#14, #15, #10, #17, and signature to a paper marked plaintiff’s 
exhibit #18, certain other papers marked plaintiff’s Exhibits #19, 
#20, #21, including initials thereon “R. E.” #22 including like 
initials and #23 including like initials. Thereupon on cross-ex¬ 
amination the said witness. Richmond, testified that when asked pre- 
viouslv to identify a large number of letters written in his own hand- 
writing, he had said that it was necessary tor him to read them 
through, to find out whether he could identify them as his own 
handwriting; that he was so f uniliar with Mr. Elkins’ handwriting 
that he did not find it necessary to read any of the papers he identi¬ 
fied as in Mr. Elkins’ handwriting; that in one instance he did not 
look at the inside page of a paper of three or four pages handed 
him by counsel for the plaintiff for identification and that, there* 
fore, he had not identified all the papers thereof, and he did not 
read all these papers through which were handed to him. 


Thereupon defendants introduced a- a witness C. V. Oden, who 
qualified as an expert in typewriting and typewriters and who testi¬ 
fied that, in his opinion, the disputed document sued on. Plaintiff’s 
Exhibit #3, with the exception of the signature, was typewritten 
on a Corona typewriter, which fact was conceded bv counsel for the 

9J 

plaintiff. With respect to erasures in said Exhibit #3, witness tes¬ 
tified as follows: 

“Now, there is an IT, since I get this larger copy, after John 
Richmond. When 1 follow the other line to the end. I find an 
erasure of four words. Now. having been a stenographer, 
130 Mr. Reale will recognize this f;n*t that ‘This contract and 
assignment.’ this was prepared from notes. The contract 
and assignment is written in the second and third lines very close 
together. When the writer copied from his notes, ‘contract and as¬ 
signment’. he goes on to write ‘made in*, or rather the words were 
erased, lie found he had made an error. 


By Mr. Beale: 

Q. What were those words? A. The words ‘for good and valu¬ 
able,’ did not match with 20. Therefore, looked hack and saw 
that he had written from the wrong line in his notes, so that he 
erased that, doing a poor job. for it shows distinctly what they are. 
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Bv Mr. Frailev: 

«/ 

Q. What arc they? A. ‘For good and valuable.’ 

A. ‘For good and valuable.’ After erasing ‘for good and 
valuable’ the correct words were written in ‘between us made in,’ 
and ‘between us made in' is one fiftieth of an inch lower than the 
line 1o which it belongs, lie continued writing the other, the 
errors have been commented upon, until he gets down ‘him the’ 
at the end of the third line from the bottom.” * * “There is 

no space between those words and no erasure made. After ‘dollars’ 
in the line lie had a ‘w’ erased and ‘1’ under the ‘w’ in the next word 
‘with.' ‘in one and one half vears from this date’ there was a 
period made there. lie evidently took the paper from the machine 
and discovered the error. lie returned the paper to the 

131 machine, and the period being the objective point, he wanted 
to transform that into a comma, he set the machine to write 

at that point, and perpendicularly, he set it right, but, as most 
typists do, they touch lightly a character to see if it is in its right 
place before making the final compression. In this case laterally 
lie did not have it right and struck a small ‘e,’ rather struck a comma 
lightly over the ‘e.’ he passed on to the next position, which was 
the correct position, and he struck the comma over the period. 
This is shown plainly, because the top of that comma is larger, 
rounder, fuller than anv other comma on there.” * * * 

“Now that being the objective point and the paper having been 
removed, when it was placed in there he wrote from that point on 
‘with interest at six/ That is about two-fiftieths of an inch up hill, 
runs up from that point—note that, please. lie discovered that 
he was writing closer at that line and in order to straighten it he 
pulled it down without respect to the other end, I do not think he 
was a good typist, and he wrote, beginning with the last line, 
‘percent.' and you will notice that that is about two fiftieths of an 
inch nearer the line above than all of the other lines, the correct 
spacing, that of the document is seventeen fiftieths of an inch, so they 
vary from three to four fiftieths of an inch in that line. Now 
again that paper was removed and ‘April 10th’ put in in figures; 
that was no real spacing—in other words, it is four fiftieths of an 
inch, or rather twenty fiftieths of an inch wider spacing. 

132 ‘New York City/ that comes back to normal, 17. Now 
it is questionable in my mind, but it can be observed by all, 

that there is a difference in the spacing between the lines ‘between 
us made in’ and the other line by tracing the base line across 
the beginning to the end. That will give you a clear knowledge 
of the fact that, first, it must have been raised, the position of the 
paper moved in order to make those ereasures.” 

Thereupon witness examined defendants’ Exhibits #71, #72 and 
#73, and testified that in his opinion they were typewritten on a 
Corona typewriter in use at the time the said exhibits were tvpe- 
written. which was different in type from the Corona made and 
in use in F'21. The said exhibits were written by a very poor 
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typist, and that the disputed document sued on, plaintiff's Exhibit 
#3, was also written by a very poor typist. 

W it ness thereupon testified that in his opinion the plaintiff’s Ex¬ 
hibit #- being the document sued on and defendants’ Exhibit #71, 
72 and 73, bearing the signature of “Rich," which said signature 
had been identified by witness Richmond as written by him, were 
typed by the same person, and that the reasons for giving that 
opinion were that the same general class of errors occurred in the 
disputed document, plaintiff’s Exhibit #3, and the defendants’ 
Exhibits #71, 72 and 73, such as there being no space after the 
commas; the making of errors and erasures in most cases without 
spacing; and the separation of the syllables “with - ’ and “in” in 
the word “within.” That in plaintiffs Exhibit #3 and defendants’ 
Exhibits #71, 72 and 73, there is no spacing after any one of the 
commas, and that in all the exhibits referred to there is no period 
in any of the paragraphs before arriving at the end of a 

133 paragraph, each paragraph being a single sentence. 

Thereupon said Exhibits #71, 72 and 73 were offered 
and admitted in evidence. 

On cross-examination the witness testified that he had made an 
examination of papers written in law offices over a period of the last 
five years and that it is not the custom to insert commas without 
spacing. It is possible that exhibit 3 was not written from notes. 
On re-direct examination the witness testified that from his observa¬ 
tion there usually were spaces after commas and not having a 
space after a comma is a rare occurrence. 

Thereupon further to maintain the issues on their part joined, 
the defendants produced as a witness I). Berenda Weinberg, who 
testified in substance that he was a physician and had practiced as 
such since 1908. That he was a specialist in Oastro-Enterology. 
That he was Richard Elkins* physician from June, 1920 until his 
death on June 30, 1922. That when witness first attended Elkins 
in June, 1920, the latter was suffering pain as a result of an acci¬ 
dent to his right shoulder and his back. That in August, 1920 
Elkins was unable to raise his arm over his head and his health 
was in bad condition due to pain and various drugs he had taken 
to relieve pain. Witness then described the treatment he nrescri! ed 
giving directions to a nurse, the witness Kellenyi; that Elkins wore 
his arm in a silk elastic jacket. Witness saw Elkins April 2nd, 3rd, 
8th and 13th, 1921. Elkins had considerable pain; was in a ter¬ 
ribly nervous condition; complained of plains in his head and on 
the left side and in the region of the spine; he had a multiple 
neuritis and was taking then about two and one-half grains of 
Morphine a day, unknown to witness. That the nervousness 

134 of Elkins manifested itself bv lack of sleep, restlessness and 
at times refusal to eat. Continuously complained of pain in 

the arm; would lie down and complain he had pain in the back 
and over the arm; would get in another position and would be want¬ 
ing a change in posture; he wore the silk jacket and then took it 
off and would wear a sling; you could not keep him in any definite 


no 
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position; rebelled against any form of treatment; was constantly 
taking the arm out of the sling and trying this or some other posi¬ 
tion ; trying some new position he thought would give him the best 
relief; would move his arm about by taking hold of the right arm 
with his left hand. Saw Elkins write on April 13, 1921; wrote a 
check for me. He sat down to his desk, held his right arm with his 
left hand across his wrist, held his hand in the position of all his 
fingeis, steadied his hand and wrote out the cheek. Has seen him 
eat with his left hand and prescribed nourishment to keep his 
strength up, because he was under a severe strain from being taken 
off Morphine. Witness only saw Elkins write that one time. Dur¬ 
ing the whole time witness treated Elkins his arm was in,the worst 
condition in March, April and .July. After Elkins came ha k from 
his death his arm improved continuously. After July he was 
able to use a knife and fork and lift a cup to his mouth, while in 
April he was not able to use a knife and fork. lie could have 
lifted his right arm to his mouth in April if he pushed it up there 


but the witness never saw him do it. 


There is a difference between 


Traumatic Neuritis—neuritis caused by a blow—and neuritis caused 
by general weakness of the nerves. Neuritis caused bv a 
135 blow has all the redox pains that a nerve will give. In the 
opinion of witness the tbin skin covering the bone in Elkins’ 
arm was injured. There was a distinct atrophy of the right shoulder 


a wasting away of the muscle. 


Thereupon further to maintain the issues on their part joined the 
defendants produced as a witness Noble Beattie, who testified in sub- 
for him in the Fall of 1005 until the Spring of 190G, and again 
stance that he lived in York County, Virginia; that his business was 
worked for him from March 1st. 101*2 until his death; that he is 
his trip to California, I saw him in July and from that time until 
taking charge of natural gas properties. lie knew the late Richard 
Lincoln County. West Virginia. Early in that Spring the Lincoln 
that and later had entire charge of the entire natural gas interests 
Elkins intimatelv. having met him in January, 1004. Went to work 
still with the estate. In 1012 Elkins had some gas property in 
Natural Gas Company was incorporated. Witness had charge of 
of Richard Elkins. In 1012 besides the Lincoln Natural Gas Com¬ 
pany Elkins had some leases in Hocking County, Ohio, jointly with 
his brother. Senator Elkins, the Lincoln Gas Company being all 
that Elkins had in West Virginia that witness knew of. Witness 
looked after the different companies, but worked for Elkins in¬ 
dividually; was in Oklahoma a good part of 1014 and again in 1017 
looking after Elkins' interests. Witness then detailed other interests 
he handled for Richard Elkins. No one else managed these prop¬ 
erties. Between 1015 and April, 1020 Elkins had the Lincoln 
Natural Gas Company, some leases in the Geary District in Roane 
County, West Virginia; the leases referred to in Ohio, and some in 
Kentucky owned jointly with Senator Elkins. The leases were of 
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gas wells. In the first part of 1920 the gas and oil interests 
130 in West Virginia and vicinity belonging to Richard Elkins 
were the Lincoln Natural Gas Company, property near Spencer 
in Roane County in West Virginia; lease in Boone County, owned 
with his brother-in-law, Mr. Hitt, and the leases in Ohio and Ken¬ 
tucky owned with his brother, the Senator, five different properties 
in all'. That constituted all the oil and gas properties he had either 
in West Virginia or elsewhere. Witness negotiated all leases ac¬ 
quired between April 1920 and January 1921. Some thirty ad¬ 
ditional leases were acquired, some of which were later surrendered 
as the titles did not pan out. The leases that were kept represent 
all the holdings, oil and gas interests of Richard Elkins in West 
Virginia on the first of January, 1921. These leases were all in 
Geary, Roane County, West Virginia. Richard Elkins paid for the 
leases and thev were all taken in his name. Witness had entire 
charge thereof and later in May two further leases were acquired of 
oil property in Clendenin County. 

Witness had charge of the operation of these properties and the 
disbursements and receipts; witness kept monthly statements and in 
1921 wrote up books from these statements which were made from 
canceled checks and check books and bank books; all of the state¬ 
ments were made up by witness. Witness, as Manager of the proper¬ 
ties, received money from no other sources than from the sale of 
the products and from Richard Elkins; he never received any money 
from Mr. Richmond. lie rendered his monthly statements to 
Richard Elkins. From January 1, 1920 to April 19, 1921, received 
no money as Manager from anv sources other than Mr. Richard 
Elkins. 

Thereupon the defendants by their counsel offered to 
137 qualify the witness to testify as to the value of the oil and 
gas interests which were owned by Richard Elkins in West 
Virginia and vicinity prior to the acquisition of the first lease which 
was acquired with the other leases between June 1920 and January 
1921, and then offered to prove by the witness the value of the 
leases of Mr. Elkins prior to June and July of 1920, and further to 
prove the value of the leases acquired by the witness for Mr. Elkins 
beginning in June or July of 1920 up to the first of January 1921. 
To that offer counsel for the plaintiff objected on the ground that 
the evidence sought would be incompetent, irrelevant and immaterial 
and because the instrument sued on is in writing, is self-explanatory 
and contains the consideration therein stated to support the same, 
and evidence of the value of the leases would uot be relevant. There¬ 
upon the Court sustained the objection and excluded the evidence 
offered, to which ruling of the Court the defendants, by their counsel, 
then and there excepted. 

The Court: I take it that plaintiff admits that whatever defense 
Elkins could have made to this note you mav make, so I don’t think 
there is any dispute on that. 

Mr. Beale: None whatever. 


02 
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Whereupon counsel for the «lefen<lsints propounded to the witness 
the following question: 

“Mr. Beattie, 1 will ask vou if vou have now, and if you had when 
you acquired, if you did so acquire, an interest in the oil and gas 
interests acquired hv .Mr. Klkins in 1020 in Wesl Virginia and 
vicinity?” 

To which question counsel for the plaintiff objected as incompetent, 
irrelevant and immaterial. Thereupon counsel for defendants stated 
to the Court the purpose of the question was to show hv the witness 
that he, the witness, owned a one-tenth interest in the properties 
concerned assigned to him hy Mr. Klkins, in order that there 
IdS might he before the jury not only the fact of the extent of 
the interests handled by Mr. Klkins, hut also the interest of 
everyone else as hearing upon the question whether or not Mr. 
Richmond had an interest, all as hearing upon the question of the 
genuineness of the document in suit. 

Thereupon counsel for defendants offered to prove hy the witness 
that he. the witness, acquired in January or February, 1921, from 
Mr. Richard Klkins a one-tenth interest in the oil and gas interests 
acquired by Mr. Richard Klkins in West Virginia and vicinity be¬ 
tween June of 1920 and the first of January 1921. The court there¬ 
upon sustained the objection to the question and offer of proof, to 
which ruling of the Court the counsel for defendants then and there 
excepted. Thereupon the following question was propounded to 
the witness: 


“Mr. Beattie, have vou ever heard of anv other interests other 

« •_ 

than the interest of Mr. Richard Klkins and yourself in these leases?” 

to which counsel for the plaintiff objected on the ground that it was 
inadmissable and because the answer called for would be he-resay. 
Thereupon counsel for the defendants offered to prove by the witness 
that the witness had the one-tenth interest referred to and had never 
heard of anv other interest in the leases other than that of himself 
and Mr. Elkins. Thereupon the court sustained the objection to the 
question and the offer of proof, to which ruling of the Court counsel 
for the defendants then and there excepted. Witness thereupon 
further testified in sul stance that he first met Mr. Richmond in 1910 
at the Waldorf in New York: that he met Richmond several times 
in 1910 and in 1917 always in New York; also met him in 
139 January, February and March, 1921 in New York. There- 

i. ’ i 

upon counsel for defendants propounded the following ques¬ 
tion to the witness: 


“Now, I will ask you to tell us under what circumstances you met 
him in January, 1921, subject to the objection of counsel?” 

to which question counsel for the plaintiff objected on the ground 
that the question was too vague and indefinite. 

Thereupon counsel for the defendants stated to the Court that he 
thought he was entitled to an answer and the Court replied as follows: 
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“I think not. The circumstances may be such that it would have 
nothing to do with this case. Mr. Beattie says he met Mr. Richmond, 
and l do not have the slightest idea what you are going to prove, 
but, did he have a conversation with Mr. Richmond about Mr. Elkins’ 
holdings; that would obviously have something to do with the case.” 

Thereupon the following occurred in the presence and hearing of 
the jury. 

Mr. Johnson: “Then your Honor’s ruling is that I cannot ask 
that question? 

The Court: “Which question? 

Mr. Johnson: “Under what circumstances he met him? 

The Court: “Yes, I do. It is too general; the circumstances might 
not have anything to do with this case?” 

to which ruling of the Court refusing to permit to ask the question 
propounded counsel for the defendants then and there excepted. 
Thereupon counsel' for the defendants propounded to the witness the 
following question: 

140 “Now I will ask you where did vou see him in January, 
1921? 

to which question counsel for plaintiff objected on the ground that 
it was too general, the witness having testified he saw Richmond in 
January, February and March, 1921. Thereupon the following oc¬ 
curred in the presence and hearing of the jury. 

The Court: “I am inclined to think the plaintiff is entitled to 
know to what date as near as the witness can testify, the question 
applies. Constantly in Court here when questions are asked like 
that, the other side says, “Won’t you fix the date so we may know 
something about it. It may be they will call Mr. Richmond to meet 
whatever this is, and obviously they have got to know what day it 
was as nearlv as Mr. Beattie can testifv, from his recollection, and 
if he cannot name the day, he can say, “The first time I saw him I 
had such and such a conversation, and the second time and the 
third time and so on down the line, but, they have got to meet what¬ 
ever case you make, and they are entitled to know something definite 
about it. 

Mr. Johnson: “I understand the objection is sustained. 

The Court: “I sustain the objection; in fairness I think it ought 
to be asked when it was he had the conversation with Mr. Richmond.” 
Mr. Johnson : “We except. 

By Mr. Johnson: 

*/ 

Q. Mr. Beattie, you may state- 

The Court: “Excuse me just a moment. Of course, there is no 
objection if you want to have Mr. Beattie testify in sequence 

141 right down beginning with the first conversation, the second, 
if there was a third, going right down the line and fixing 

the date. 
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Mr. Johnson: “That is what I want to prove.’* 

The Court: “If that is your purpose- 

Mr. Johnson: “That is the onlv wav I understand it can he done; 

%> * 

and it should be done."’ 

The Court: “Let's have when ho lirst saw Mr. Richmond in New 
York in Januarv, if he saw him in January.’* 

c/ 7 %J 

Thereupon the witness testified that he saw Mr. Richmond about 
the 20th of January, 1021. at the Riltmore Hotel in New York; 
that there was an interview at which witness, Mr. Richard Elkins 
and Richmond were present, the subject of the interview being the 
finding of a market for gas produced from leases owned by Mr. 
Elkins in Geary District, Roane County, West Virginia. At this 
interview Richmond came in and Elkins told witness Richmond had 
a man in prospect hv the name of Towne to get $2,000,000 capital 
to develop our Roane County gas properties. Witness told Richmond 
that witness had a one-tenth interest. Richmond said Towne was a 
friend of his and had been much interested in the proposition and 
told witness he thought he could get a man to put up the money 
“To float your and Dick's Roane County property.” Nothing was 
said by Richmond as to any interest he owned, hut he asked witness 
what interest he should get. About this same time in January, 
witness. Richard Elkins and Richmond were meeting every day and 
talking the whole matter over. Richmond was insisting on Elkins 
meeting Towne. Elkins was suffering a good deal from the injury 
to his shoulder and was nervous and was putting off meet- 
142 ing Towne until he could feel better. Richmond and witness 
went to see Towne twice, after witness had been in New York 
two or three days. Richmond introduced witness to Towne as the 
man who had charge of Elkins' oil and gas holdings. Towne ex¬ 
pressed an interest: said he had another appointment and could give 
but a few moments time. About a week later Richmond and witness 
again called on Towne. Witness told Towne about his and Elkins 
holdings; about having drilled a well and drilling another one. and 
the prospects and possibilities of the properties. Towne asked the 
witness who owned the properties; witness said they were owned by 
Richard Elkins and himself, that he, witness had a one-tenth 
interest. Towne said “Any other interested parties.” Witness said 
“No,” and told Towne the leases were held in the name of Elkins, 
and any deal he made would 1 e agreeable to witness. When Towne 
asked if there were any other interested parties Richmond said 
nothing. Towne said he was much interested and if his engineers 
thought well of the proposition he could get the money and would 
go into it. Witness told Towne he, witness, had a one-tenth interest, 
but it had not been assigned; that all the properties were held in 
the name of Richard Elkin«. Afterward witness had an interview 
with Richmond who asked witness what he thought he, Richmond, 
should have out of this, for getting capital invested. R’chmond 
said “You boys are going to make a big thing out of this and 1 think 
I ought to have something,” to which witness replied he thought so 
too. Witness told Richmond lie ought to have one-tenth of Elkins’ 
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not profit out of the matter. The proposition submitted to Towne 
was to build a pipe line into Charleston. West Virginia; interest 

manufacturers there to buy gas, that the United Fuel Gas 

143 Company, the largest in Charleston that supplied gas did not 

care to sell gas for manufacturing purposes; that other com¬ 
panies selling gas there had a limited simply and that there should 
not be much trouble in tying up the entire manufacturing interests 
in Charleston in a supply. That witness and Elkins wanted to put 
in a gasoline plant, extract gasoline out of the gas in transit and 
expected from that quite a large return. The other gas company in 
Charleston was the Charleston-Dunbar Company. The latter com¬ 
pany was discussed on witness' next trip to New York between him, 
Elkins and Richmond in the latter part of February 1921. At that 
time Elkins came to the Waldorf in New York from Atlantic City, 
and he, witness and Richmond met in Elkins' room. Richmond was 
told that Elkins and witness had an option on the Charleston-Dunbar 
property and were ready to talk definite business with Towne. Rich¬ 
mond said Towne had gone to Europe and he, Richmond, would try 
to get in touch with Towne by cable and Richmond nearly every 
night for a week sent telegrams to Towne, but never heard from 
him. After a week Elkins got restless and told Richmond to try 
and find somebodv else and if he could get anvbodv else to finance 
the matter he would make him the same interest, the same com¬ 
mission he would if Towne had furnished the monev. Witness and 
Elkins endeavored to interest several other parties but no monev was 
ever secured for the enterprise. Finally Elkins and witness sold the 
output of the wells to the United Fuel Gas Company and with that 
transaction Richmond had nothing to do. Witness knows this, be¬ 
cause witness attended to the negotiations himself. Witness met Mr. 
Carl Flanders (who had already testified in the case) in January 
and Februarv of 1921 ; was introduced to him bv Richmond and 

was informed Flanders was going to draw an agreement be- 

144 tween Elkins and Towne in the matter of Towne financing 

Elkins’ Roane County gas interests. Witness saw Flanders 

for the purpose of giving him the technical information concerning 

the gas holdings of Elkins. Witness never saw any such agreement. 

Witness never heard Richmond in any of the interviews between 

witness and Richmond either alone or in the presence of anyone 

else refer to anv interest that he had in these oil and gas lands in 

%/ 

West Virginia and vicinitv or make anv claim for them. R'ch- 
mond always referred to them as properties belonging to witness and 
Elkins. The interviews testified to by witness were concluded in 
March 1921. 

Witness was present on June 30, 1922. in Atlantic City when 
Richard Elkins died; witness then went over to Elkins’ house; took 
possession of Elkins’ papers. These were largely in a trunk, a desk 
and some drawers. Witness put the papers in a tin box: locked them 
up and two or three days after Elkins' death sent them to the resi¬ 
dence of Elkins’ mother in Atlantic City. After some time witness 
brought them back to the residence of the late Richard Elkins, then 
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sent them by express to Elkins' office in Charleston, West Virginia. 
Then witness took them to his, witness', home, in York County, 
Virginia, and finally sent them to Mr. Snyder (counsel for defend¬ 
ants). Witness spent a month going through Ihe papers and went 
through all of them thoroughly. Witness in the examination of 
these papers did not come across any paper that professed to he a 
reassignment or an assignment <>f an interest by Mr. Elkins to Mr 
Richmond, daled 1020. assigning a one-third interest in oil and gas 
interests in West Virginia and vieinitv and never came across a 
paper professing to be a reassignment of any such interest 
14o from Richmond to Elkins. Witness found no assignment of 
any kind relating to gas and oil holdings of Elkins, and never 
came across any assignment or reassignment of the same interests 
dated in 1010. Witness' one-tenth interest in the properties was 
assigned to him under date of April 5. 1021, a one-tenth undivided 
interest. Witness from the time of Elkins' death occupied with his 
wife. Mrs. Beattie, the house of Elkins until about July 28th. There 
was no typewriter in the house. Witness had stayed repeatedly in 
the house during Elkins’ life-time and never saw a typewriter there. 
Thereupon the following occurred in the presence and hearing of 
the jury. 


Q. “Do you know of your own knowledge whether M?*. Elkins 
could write on a typewriter? A. No. he could not. 

Mr. Beale: “I did not understand what his answer was. 

A. That he was not an operator on the typewriter. 

Mr. Beale: “Meaning thereby vou had never seen him? 


The Court: I think we are spinning it a little bit fine. I can 
write on a typewriter, but nobody would ever pay me anything to 
do it. Anybody can go upstairs in my office and plav his fingers 
on one of those things if he has any intelligence. What is the 
use of frittering tlnnes away? 1 take it Mr. Elkins was an intelli¬ 
gent man. and. until his hand was hurt, at any rate, he could have 
used his fingers, and there are A. B. C's, figure- 1, 2, 3, and all sorts 
of things on it, anvbodv could do it. 


By Mr. Johnson: 

140 Q. I will ask vou if you ever saw Mr. Elkins write on a 
typewriter? A. No, I never did. 

The Court: “I do not think that makes any difference. 1 do not 
know that anvbodv ever saw me. but 1 sat up here last Saturday a 
week and spelled out a letter because rny secretary was away. No¬ 
body saw me. 1 think that i< too fine. 

Mr. Johnson: “1 do not know any other way to prove a negative. 

The Court: “You cannot prove a negative, that >s exactly it. I 
never saw Mr. Elkins. Mr. Beattie never saw him. Mr. Boale no'-er 
saw him and one hundred and ten million people in the United 
States never saw him, but that,floes not prove that he did not do it 
just the same. It is going, I think, too fine. 


D. ELKINS ET AL. VS. EQUITABLE INVESTMENT CO. 


07 


The Witness: “I meant bv that that he was not in the habit of 
using a typewriter. 


To the foregoing language of the Court, namely, ‘‘You cannot 
prove a negative," uttered in the presence and hearing of the jury, 
the defendants by their counsel, then and there excepted. 

The Court: “Mr. Beattie was in Charleston, West Virginia and 
Mr. Elkins was up in Atlantic City, and Mr. Beattie visits him 
frequently three days at a stretch. W hat good does it do to say he 
never saw him run a typewriter? 

Mr. Johnson: “You may take the witness.” 

On cross-examination the witness testified in substance that he was 
still in the employ of ihe Elkins estate; that Richard Elkins made 
witness his confidant with respect to his oil and gas properties 

147 and various investments and what interests other people had 
in his various properties. That no part of witness’ compensa¬ 
tion was ever paid by Richmond. Elkins had told the witness that 
Richmond did not contribute anything for that purpose. There¬ 
upon the following occurred in the presence and hearing of the jury. 

Mr. Beale: “If your Honor please, during the noon recess my 
associate called rnv attention to the condition of the record which I 

%t 

thought 1 should bring to the attention of your Honor, as it may 
be that the record does not trulv reflect what was in vour Honor’s 

t/ * 

mind. During the discussion with Mr. Johnson, between your 
Honor and Mr. Johnson, vou said to him in substance or in effect 
that he could not prove a negative, whereupon he took an exception. 
I take it vour Honor meant 1o make the assertion that it was in the 
nature of some difficulty or perhaps impossible to prove a negative, 
but that vour Honor did not care thereby to foreclose or shut off 
Mr. Johnson from attempting to prove a negative, if he saw lit to 
make the attempt. 

The Court: “He can make the best attempt he knows how. All 
I said in this case—the question was whether or not Mr. Elkins 
could operate a typewriter, and 1 said I thought that was going too 
line. 1 will say i will take judicial knowledge of the fact that any 
man can operate a typewriter if he has intelligence and physical 
energy to do it. That is all I meant to rule by that. In fact, as 
the evidence has been running along this morning, the latter part 
of the morning roughlv was that Mr. Richmond never had any 
interest in this property. That is a negative. 

148 Mr. Beale: “1 just did not want to get anything in the 

record- 

The Court: “No, if I said anything that leaves that inference in 
the record, I do not want it in the record.” 

Witness never knew of any oil and gas lands and leases owned 
together by Mr. Elkins and Mr. Richmond. Witness then identi¬ 
fied in Elkins’ handwriting plaintiff's Exhibit #4, part of which 
reads as follows: 
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“I thought that the lease we own on the C. & C. R. R. that are 
available will only give 500 barrels a month, and a small pumping 
station would have to he installed.” 

Those leases were on the Coal A: Coke Railroad in West Virginia 
formerly owned by Senator Henry K. Davies; the deal with the 
United Fuel and Das Company was closed and the contracts of that 
company dated the 5th day of April, 1921. Witness was present 
at the conversation between Richard Klkins and A. lb Leech at 
Leech A Company's ollice, at which also Mr. Uarcia and Mr. Kdward 
X. Dent were piesent. W itness did not sign the contracts blit 
explained to the Fuel and Das Company’s representatives that what¬ 
ever Richard Klkins did would bind the witness. That Klkins 
was forty-three or fortv-four vears old when he died. In negotiat- 
ing the leases for oil and gas holdings Klkins made witness work up 
the deal; attend to every detail, he. Klkins, reserving the right to 
come in as principal; that he always pushed witness ahead to see 
the people and work the thing out on the twenty deals he had. 
On re-diiect examination the witness referring to the leases on the 
C. A: C. Railroad mentioned in the letter, plaintiffs Exhibit i^4, 
testified that these leases were owned bv the Wall Creek Oil 
149 Company in which Mr. Klkins had an interest. Witness 
knows of no other leases, oil or gas, owned by Mr. Elkins 
personally or jointly with others which were on the right of way of the 
railroad or close to the light of wav, other than those owned by the 
corporation in which he had stock, excepting the wells in the town 
of Clendenin, which were acquired in the spring of 1920 already 
referred to bv the witness on his direct examination. 


Thereupon further to maintain the issues on their part joined 
the defendants called as a witness Edwin W. Willeox. He is a 
member of the bar of New York State and City; one of the counsel 
in the case; knew Richard Klkins and had professional relations 
with him, being his attorney for a numbers of years, lie was a 
member of the linn of Osborne, Lyman & Willeox, Osborne being 
the late James W. Osborne, formerly assistant district attorney 
of Xew York, Osborne’s firm represented Klkins and Osborne died 
September 7, 1919. The summer of 1917 Osborne became Klkins* 
attorney and witness was a partner then. Witness represented 
Klkins in 1920. Also represented Klkins in January and February 
of 1921. At that time witness represented Klkins in several cases 
pending on appeal and in the matter of preparing some contracts 
for Klkins in regard to options for the Charleston-Dunbar (las 
Company with Col. Frederick Raul Grosseup and Judge Crosscup. 
Also in preparing some contracts between Elkins and Richmond in 
regard to a financing proposition by Messrs. Towne, McNeill k Com¬ 
pany. The preparation of the contracts between Elkins and the 
Charleston-Dunbar Company was in the latter part of February 
1921 and witness was then practicing law alone and had his own 
ollice at that time. lie was employed bv Klkins through ihe 
150 witness, Beattie, to prepare contracts to obtain an option 
for the Charleston-Dunbar Gas Company of Charleston, West 
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Virginia, in regard to the rights, stock and properties owned 1 »y the 
Grosscups in that Company. These options were prepared; two 
of them were executed, one an original agreement between the 
Charleston-Dunbar Company and Elkins and a supplemental agree¬ 
ment between Frederick Paul Gross cup and Richard Elkins. Wit¬ 
ness had an interview with Elkins with Richmond present in New 
Yoik at the Waldorf Hotel in 1921 right after these agreements 
were executed. At this interview there was little discussion other 
than that Mr. Elkins was much satisfied the options had been 
obtained and wanted to go ahead with the Towne matter. That 
was on a Saturday. On the following Monday at the Waldorf 
Elkins and Richmond being piesent the matter of the option ob¬ 
tained from the Charleston-Dunbar Company was discussed at some 
length, and for the first time also was discussed the question of 
obtaining Mr. Towne to finance the taking of these options for 
the Charleston-Dunbar people. In this conversation was discussed 
the fact that the Charleston-Dunbar Company required a payment 
of $1,260,000. Witness asked Elkins what arrangements he had 
made to finance this proposition and wheie he was going to get the 
money. Whereupon both Richmond and fill kins told the witness 
of Mr. Willis G. Towne who was associated with the Archibald & 
McNeill Company and that they were negotiating with Towne to 
put up $2,000,000. Witness asked Elkins what he intended to do 
with the Charleston-Dunbar Company and why $2,000,000 was 
necessary when the contract only called for $1,260,000. Elkins 
stated that his idea was to join his properties that he owned in 
West Virginia with those he would acquire under the Charleston- 
Dunbar option and in order to do this build pipe lines, 
131 etc. he thought he ought to raise at least $2,000,009. Wit¬ 
ness asked Elkins who was interested in the West Virginia 
properties and Elkins replied he was and that Mr. Beattie had a slight 
interest in the property. Witness asked Elkins what interest Rich¬ 
mond had in the transaction and Elkins said, in the presence of 
Richmond, that the latter was the broker bringing Towne into the 
proposition. Witness then asked Elkins if any arrangements had 
been made as to what Richmond should receive and Richmond 
then staled that he was to receive a percentage upon the amount he 
produced from Towne & McNeill. Elkins then asked witness to 
prepare a memorandum of an agreement between him and Rich¬ 
mond to cover this commission he was to receive from Elkins in 
the event he was able to induce Towne to finance the deal. In this 
connection Elkins said that if Richmond produced Towne that was 
a chance for Richmond to get some real money, the commission 
being five or ten per cent of $2,000,('00. This conference took 
place in the afternoon of February 20, 1921. Witness then prepared 
the agreement requested by Elkins and sent it to Elkin* at the 
Waldorf by messenger, which was accompanied by a letter from 
witness to Elkins dated March 1, 1921. Witness saw Elkins and 
Richmond on March 1st and had an interview at which Elkins 
took the agreement out of his pocket. This occurred at the Waldorf 
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in New York in the afternoon of March 1, 1921. Richmond saw a 
copy of the agreement which was discussed between Elkins, Rich¬ 
mond and the witness. Thereupon the following occurred in the 
presence and hearing of the jury. 


Bv Mr. Johnson: 

Q. Was 1 he letter produced at the meeting, do you 
152-156 know? A. My recollection is Mr.—yes, Mr. Richmond 
took it out of his pocket, out of the envelope, the letter 
was there, 1 don't know as the letter was particularly discussed. 

Q. Was the letter handed to Mr. Richmond with the paper? A. 
I couldn’t sav: 1 don’t think so. 


157 Thereupon defendants introduced copy of a letter dated 

158 March 29, 1621 from Richard Elkins to J. M. Richmond 
which was marked defendants’ Exhibit #194 and is in the 

words and figures following: 

Def’ts' Ex. 194. 


Mr. J. M. Richmond, 

Delmonico. 

44th Street k 5th Avenue, 
New York City. 

Dear Mr. Richmond: 


March 29, 1921. 


I am leaving for Atlantic City today where 1 expect to remain 
for sometime. I have closed mv deal with the Fuel so it is useless 
for you to bother about Townes. Let me hear how the moving 
picture business is going, and any other information of interest. 

Sincerelv vours, 

DICK. 


On March 8. 1921, witness saw Richmond at the office of witness 
about a certain pending case and at that time Richmond mentioned 
to witness about the comm—ion he hoped to get from Towne and 
said ‘TIere is a chance if we pul that deal over to get some real 
money.’’ Richmond eomphdned Elkins was slow; he was afraid the 
deal would fall through and he would lose commission he was going 
to get out of the 'Towne proposition. Witness next saw Elkins and 
Richmond. On that occasion Richmond spoke of the fact that 
the Towne deal had fallen through; that Elkins had not taken up 
his options in the Orosscup matter; that Richmond said to Elkins 
if he had only waited he thought, he, Richmond, could have 
159 produced Towne who had gone abroad. Elkins said “Well 
Rich you know T told you if you produced anybody to finance 
this deal you would have gotten your same commission.” Witness 
saw Richmond and Elkins next day April 22nd, at the Waldorf, 
and on that occasion Richmond said that there was the only real 
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money he ever saw in sight, a large sum of money and the whole 
deal had gone by the board, and he blamed Elkins because the 
latter had not taken up the Charleston-Dunbar options and Towne 
had gone away. Witness next saw Richmond at Long Beach in the 
summer of 1921 and Richmond stated that he was sorrv that Elkins 

t 

had not closed the Charleston-Dunbar proposition, and he had lost 
his commission out of the Towne-McNeil matter. 

Thereupon after discussion counsel for the plaintiff withdrew his 
objection, except the general objection that it was not material or 
relevant to the issues joined, to the admission in evidence of defend¬ 
ants’ Exhibit 192, being the memorandum drawn by the witness re¬ 
lating to commissions that Richmond should receive if he produced 
Mr. Towne to finance the proposition heretofore referred to by the 
witness. Thereupon the court admitted the said document in evi¬ 
dence. namely defendants’ Exhibit 192, which is in the words and 
figures following: 

Def'ts’ Ex. 192. 

1, the Undersigned, hereby agree to pay to James McVicker Rich¬ 
mond, in the event and upon condition that lie at once obtains and 
secures W. (f. Townes and McNeil of the A. McNeil & Sons Co., 
New York City, to provide and furnish the necessary capital and 
money, in a sum not in excess of Two Million Dollars ($2,000,000), 
to permit and enable the Undersigned to acquire and purchase 
100 all the property, assets, rights, franchises, etc., of the Charles¬ 
ton-Dunbar Natural Gas Company of Charleston, West Vir- 
ginai, and to construct and lay a gas pipe line or lines, etc., into the 
gas fields of Roane County, West Virginia, the following percentage 
or commission by way of compensation:—per cent (—%) of and 
upon the total amount of money.—cash actually so furnished and 
paid for by the said Townes and McNeil for the above purposes, 
which sum or sums shall be paid to said Richmond in and bv the 
following form and manner, to wit: in — equal yearly installments 

on the 1st dav of-, during the next — years, said installments 

to be paid only out of and from the earnings,—income.—which the 
Undersigned is entitled to and receives from and upon the share, 
part or interest which he holds and owns, or may hereafter hold 
and own, in the said Charleston-Dunbar Natural (las Company, or 
in any such other Company as may take over and acquire the interests 
and properties of said Gas Company; however, the Undersigned to 
have the privilege and right of paying off the said sum, or any bal¬ 
ance that may remain due, in a lump sum at one time. 

The above proposition to become binding upon the parties by 
the written acceptance thereof by the said Richmond. 

Dated, New York, March 1st, 1921. 


1 hereby agree to and accept the above arrangement as satisfactory 
to me. 

Dated, New York, March — 1921. 
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161 Thereupon the witness further testified that the said agree¬ 
ment. being defendants' Exhibit 102, was discussed between 

him. Elkins and Richmond at the Waldorf; Elkins took a copy out 
of liis pocket and handed it to Richmond who read it and objected 
to the provision therein that he was to he paid only out of the profits 
and income Elkins might receive from the combination of his proper¬ 
ties and the ( harhston-Ihmhar (las properties; that Richmond 
thought that that was not fair 1o him, that he was entitled to a 
commission for his services in getting Townc to finance the deal and 
that this commission should not depend upon profits Elkins might 
make in years to come. 

Elkins said that was the only way he would agree to pay Rich- 
mend a commission; that the proposition was speculative; that he 
was putting in these gas properties in West Virginia, expecting to 
take ever the Towne-McXeil properties, a going concern, and they 
did not 1 now whether they were going to get large profits; Rich¬ 
mond either then, or on the day before, was concerned as to when 

he wa< going to got s ane money immediately out of the transaction 

• • 

and Elkin* called Richmond’* attention to the provision in the 
paver that Elkins coul 1 j ay if lie wished any day and any time on 
account of Richmond's commission. The agreement provided at 
the en 1 ‘‘The I’n?ois'gncd. Mr. Elkins to have the privilege and 
light to pav off any sum or any balance that may be due.” Rich- 
n ond then said he wanted to take advice as to this form of memo- 
random before signing it and therefor it was not then signed. At 
the conference in April. Elkins explained that as the Towne mat¬ 
ter had fad^n through that was the reason whv the com- 

162 mission agreement between Richmond and Elkins was not 
signe t. This was in the presence of Richmond, who was 

cormdnming to Elkins because the deal had fallen through and he 
bad lost his commission. Tlrs was on the 21st of April, 1021 at 
the Waldorf. At the conference on March 1st, 1021 the day the 
paver was discussed (Defendants' Exhibit 102) relative to waiting 
to get his commission out of the profits. Richmond said to Elkins— 
“Well, Dick. T should not 1 e put in that position, I have got no in¬ 
terest in this riiarlesten-Dunbar. or your properties there in West 
Virginia, and I am purely a broker, a man producing Towne, and 
I should l e paid and get mv money out of it now.” At no time 
in any of these conference did Richmond ever make anv claim he 
had anv interest in the West Virginia gas properties. W hen I saw 
Elkins dur : ng tins period. he had bis right arm part of the time in 
a slin ,r and sometimes out of it; was having a good deal of trouble 
with his light shoulder 1 olh in February and the first of March 
when witness saw him. and from the way he lalked and used his 
arm in April (it was ju«t before he went to California) it was ap¬ 
parently worse. Whines* saw him attempt to write in the April 
interview—tiied to sign a cheek and lie had to take his hand up and 
put it uo and sieady it. Witness represented Elkins up to the time 
of 1p« dead), hut never drafted any oilier agreement than the 
Charieston-Dunbar options and the proposed commission agree¬ 
ment referred to. W itness never drafted any paper purporting to 


D. ELKINS ET AL. VS. EQUITABLE INVESTMENT CO. 


be an assignment from Elkina to Richmond of a one-third interest 
in the oil and gas leases in West. Virginia and vicinity, nor was any 
such paper ever submitted to witness as attorney for Elkins; nor 
so far as witness knew to his partners, James W. Osborne, 
103 Francis I\ Gervant and Gilbert E. Lamb. After Mr. Os¬ 
borne died in 1920, witness and Lamb continued in part¬ 
nership for a short time. This partnership was dissolved in 1921 
and when acting for Elkins in the conferences referred to witness 
was practicing law alone. It was in April, 1921 that Elkins stated 
in the presence of Richmond that he had closed with the Standard 
or Fuels he called it. This was on the 21st of April according to 
the witness’ best recollection. 

On cross-examination witness testified he was -11 years old; a 
graduate of the New York Law School; was admitted to the Bar 
in New York in 1999 and has practiced there for eighteen years; 
that he was one of the counsel in tin's case, hut has never partici¬ 
pated in the examination of any witnesses. IIP recollection of the 
dates of the conversations testified to between him and Elkins in 
the presence of Richmond and the fact that Richmond was pres¬ 
ent was refreshed bv memoranda in his diarv. The first discus- 
sion between witness, Elkins and Richmond about the Charleston- 
Dunbar matter, was February 20. 1921. at the Waldorf Astoria. 
Witness further testified he was being ] aid for his services; that he 
bad discussed the case with the witness-. Mr. Beattie, together with 
the connection witness had with it and what connection Mr. Beattie 
had with it; that witness did not have charge of the case. There¬ 
upon the following occurred in the presence and hearing of the 
jury; 


101 Thereupon witness further testified that he had learned 
Townc was dead. That the Gharleston-Punbar options, one 
of them from the corporation directed to Mr. Elkins giving him 
the option to buy the properties, it developing that there was no 
authority of a stockholders or directors meeting of the corpora¬ 
tion, hut that Col. Frederick Grosseup principally controlled the 
interests of that Company and had an option from the owners of 
the remaining interest, a supplemental notion from Fred- 
!().■) crick Grosseup to Elkins was obtained. These options were 
signed up on the 2 nth day of February. 1921. Witness 
further testified he had no contingent interest in the case; that he 
was verbally retained by Mr. Snyder on behalf of the executors. 
That he got $2o0 retainer; had been paid *~>00 additional and his 
disbursements; that he hoped to he paid whatever his services were 
worth, which would ho determined lv the lawyers in the case; that 
be intended to charge a lump sum and not a per diem charge; that 
the success or non-success of the trial would have no (‘fleet on his 
charge. That when cm)Joyed hv Mr. Snvder he told the latter 
that he, Willcox, would probably be a witness in the case. 

Thereupon counsel for the defendants read without objection 
the following from the Pocket of Claim i£14. Rage 273 of the 
Probate Court, Supreme Court of the District of Columbia— 
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“Name and residence of claimant. John Richmond. Nature of 
claim, copv of note dated 1019 and (>% interest, recorded March 
27th. 1023, $150,000” 

“Equitable Investment Company, Incorporated, note dated April 
10. 1021, 8 r c interest from date of note, drawn bv Richard Elkins 
to the order of John Richmond, and said note assigned by him to 
the Equitable Investment Companv, Incorporated, recorded May 
31st. 1023, $150,000.” 

“Equitable Investment Company, Incorporated, note dated April 
10. 1021. ()'r interest from date of note, drawn by Richard Elkins 
to the order of John Richmond, and said note assigned by him to 
the Equitable Investment Companv, Incorporated, recorded May 
31st. 1023. $150,000.” 

“ITalhe Dav^s Elkins, monev advanced, recorded August 13th, 
1023. $50,745.98” 


It was then conceded that the date in the first entry contained in 
the words and figures— 

“copy of note dated 1010"—was an error and should 
108 lead—“copy of note dated 1021.” Thereupon the follow¬ 

ing occurred in the presence and hearing of the jury: 


******* 


107 Thereupon after discussion the docket entries referred to 
were admitted by the Court for the purpose of showing that 
on those dates certain papers were filed and that the sig- 

108 nificanee of those papers and the filing of them would have 
to depend on what the papers were and who filed them. 


Thereupon the defendants recalled as a witness J. M. Richmond, 
who testified in substance that he had acknowledged before a Notary 
Public Defendants’ Exhibit #195. 


Thereupon the defendants recalled George F. Snyder, who 
testified in substance that he had seen said Defendants’ Exhibit 
#105. That he had received it bv mail from New York from the 
firm of Eoughlin. Girard, Bowers & Ilalpin. Thereupon Defend¬ 
ants’ Exhibit #105 was offered in evidence by defendants’ counsel. 
Thereupon “Defendants’ Exhibit #107 for identification ’ which is 
in the words and figures following, to wit: 
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Deft’s Ex. 197 

In the Supreme Court of the District of Columbia. 

Law. No. 67788. 

Equitable Investment Company, Inc., Plaintiff, 


Davis Elkins, S. B. Elkins, and Davis Trust Company, Executors 
of the Estate of Kichaid Elkins, Deceased, Defendants. 

Washington, D. C., February 2, 1924. 

Colonel Charles L. Frailev, 

Attorney for Defendants: 

«/ 

You are hereby notified and requested to produce at the trial of 
the above entitled cause the original of the contract and assignment 
made in the year 1919 between Richard Elkins and John Richmond 
wherein the said Kichaid Elkins gave, assigned, and transferred 
to the said John Richmond a one-third partnership interest 
169 in all his gas and oil inteicsts, properties, leases and contracts 
located in West Virginia and vicinitv. In the event of your 

vD v 

failure to produce the aforesaid document, we propose to introduce 
secondarv evidence of the contents thereof. 

Me LAXAHAN & BURTON, 
TENCH T. MARYE. 

Attorneys for Plaintiff. 

which had been served by counsel for the plaintiff on one of the 
counsel for tlie defendants personally, was offered in evidence. 
Thereupon counsel for plaintiff objected to the admission of said 
exhibit in evidence, as irrelevant to the issues of the case and the 
Court thereupon sustained tlie objection and refused to admit the 
paper in evidence, to which ruling of the Court sustaining said 
objection and refusing to admit said paper in evidence, counsel for 
the defendants then and there excepted. 

Thereupon further to maintain the issues on their part joined, 
the defendants produced as a witness Madelaine Antoinette El¬ 
kins, who testified in substance that she is the widow of the 
late Richard Elkins, and was his wife for about 17 years before his 
death; obtained a divorce from him in June, 19*20, but in April 
1921 was living in the same house with Richard Elkins living in 
Atlantic City, the title of the house being in her name. That in 
March, April and May, 1921, the condition of Elkins’ arm was at 
its worst, on account of having it put in a frame; that there was no 
typewriter in the house: that Mr. Elkins never operated a type¬ 
writer: that witness never did before Elkins’ death: that a young 
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lady in a real estate cilice in Atlantic City did some typewriting 
for Mr. Elkins; witness never owned a typewriter during the 

170 lifetime of Elkins, but since his death has owned and written 
on a lypewliter. On cross-examination witness testified that 

in September 1020, Mr. Elkins’ arm was strapped to his side, but 
not in a frame. That in February for a period of three weeks it 
was in a frame which was on the bed and that Elkins was in the 
bed; witness lives in Los Angeles. 

Thereupon the witness Aolde Beattie was recalled by the de- 
fondants and propounded the following question: 

‘‘Now. Mr. Beattie. 1 will ask you whether or not you are familiar 
with the value of oil and gas leases and properties in W est Virginia, 
and were vou in 1010 and 1020 and 1021? 

Theieupon counsel for the plaintiff conceded that Mr. Beattie was 

an expert on values of oil and gas properties in West Virginia and 

qualified to answer as an expert on values of gas and oil leases and 

other interests in W est Virginia in the neighborhood of the interests 

owned bv Mr. Elkins. 

%/ 

Theieupon the witness testified that he knew the value cf the oil 
and gas holdings of Mr. Elkins in West Virginia for the year 1010. 
Thereupon the following question was propounded to this witness: 

‘ Xow 1 will ask you, Mr. Beattie, if in 1010—I will ask vou what 
the value of those holdings was in 1010.” 

to which question, counsel for the plaintiff then and there objected. 

Thereupon, the court sustained the objection, to which ruling 
of the court in sustaining the objection and refusing to allow the 
question to 1 e answered, the defendants by their counsel, then and 
there excepted. 

Thereupon, counsel for the defendants offered to prove by 

171 tlie witness that tlie value of Mr. Elkins’ oil and gas interests 
in 1919 in West Virginia and during that entire year and at 

the end of 1919 was $46,333. 

Thereupon, to the foregoing offer of proof, counsel for the plaintiff 
then and there objected on the ground that the evidence offered 
would be incompetent, irrelevant and immaterial; that it would he 
inadmissible because the instrument sued on is in writing, is self- 
< xplanatoiy. and contains the consideration therein stated to support 
the same; that the evidence would be of no assistance whatever nor 
would it be relevant in any respect to show the value of the leases 
the oil interests, etc., about which the witness had been testifying. 

Thereupon, the court sustained the objection to the offer of proof 
and excluded the evidence offered; to the ruling of the court sustain¬ 
ing said objection and excluding said evidence, the defendants by 
their counsel then and there excepted. 

Thereupon, the following question was propounded to the witness 

bv counsel for the defendants: 

%/ 
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“Q. Now, Mr. Beattie, I will ask you whether you know the value 
of ihe holdings in gas and leases and properties which Mr. Elkins 
had in 1920 and up to the 1st of January, 1921, in West Virginia. 
l)o not answer until counsel has an opportunity to object.” 

Thereupon, the plaintiff by its counsel objected to the cpiestion 
on the same grounds hereinabove just stated and the court sustained 
the objection, to which ruling of the court sustaining the objection, 
the defendants by their counsel, then and there excepted. 

Thereupon, the defendants by their counsel offered to prove 

172 by the witness that the value of properties and interests of 
Mr. Elkins remained the same as in 1919 up until the be¬ 
ginning of the acquisition of the additional leases in April or May 
of 1920 as testified to bv the witness Beattie, and that after they were 
so acquired and on the first day of January, 1921 the total value of 
the gas and oil properties of Mr. Elkins as known by the witness 
was $157,700. To this offer of proof the plaintiff by its counsel 
objected on the same grounds and the court excluded the evidence 
offered and sustained the objection to which ruling of the court 
sustaining the objection and excluding the evidence offered, counsel 
for the defendants then and there excepted. 

Thereupon the following occurred in the presence and hearing of 
the jury: 

By Mr. Frailey: 

Q. Now, Mr. Beattie, do not answer this until counsel has an op¬ 
portunity to object. Mr. Beattie, I will ask you whether or not you 
know the value of of Mr. Elkins’ gas and oil properties and interests 
in West Virginia and vicinity on the 19th day of April, 1921. 
Answer that yes or no. A. Yes. 

Q. Now I will ask you to state what the value of Mr. Elkins’ 
properties that I have described was on the 19th of April, 1921. 

Mr. Beale: I make the same objection on the same grounds here¬ 
tofore made by me. 

Mr. Frailey: And the same ruling and same exception, and my 
offer of proof is that it was of the same value as it was on the 1st 
of January, 1921, namely, $157,700. I offer to prove that that 
was the value on the 19th of April- 

173 Mr. Beale (interrupting): To that offer of proof we make 
the same objection. 

Mr. Frailey The same ruling and exception, I take it, although 
I made the offer of proof- 

The Court: It is barely possible that there is a different situation 
as affects the question of the value of property on the 19th day of 
April, 1921, which is the date on which the agreement purports to 
have been signed. Do you think, Col. Frailey, that there is any 
difference with reference to that date, as compared with 1919 and 
1920? The reason I had in mind is this, in 1920 there purports 
to be given this paper, there had been an assignment by Mr. Elkins 
to Mr. Richmond; the consideration for that assignment, if that 
assignment was ever made, is not stated; therefore whether the 
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properties were worth much or little, it seems to me, made no differ¬ 
ence in the world. Mr. Richmond, if he got a third interest, may 
have given more or less than a third interest was worth. We do 
not know what Ik* gave, and therefore 1 cannot see that these two 
years had anything to do with it. Now on the 19th of April, 1921, 
however, according to this paper (indicating), he was giving up 
something, in consideration of 817)0.000. There we had an op¬ 
portunity to measure, through Mr. Beattie's testimony, if allowed 
to testify that which Richmond gave up as compared with that which 
he was promised, namely, s 17 ) 0 . 000. You might have to look up 
the admissibility of the evidence as to April 19th, 1921, J may have 
to look at that in a different way. 1 am not prepared to say on that. 

That is another matter which 1 will look up.” 

17-4 After extensive argument the Court sustained the objec¬ 
tion to the question and offer of proof, to which ruling of 
the Court sustaining said objection and excluding said evidence of¬ 
fered, the defendants l.y their counsel then and there excepted. 

Thereupon counsel for defendants renewed their offer in evidence 
of defendants’ Exhibit #195, which is in the words and figures fol¬ 
lowing: 

(Here follows exhibit, marked pages 175 and 17G.) 


177 Plaintiff by its counsel, thereupon objected to the admis¬ 
sion in evidence upon the ground that the paper offered was 
incompetent, irrelevant and immaterial; that it was incompetent by 
virtue of the fact that only the signature of Mr. Richmond to the 
affidavit had been proven; that no proof had been adduced estab¬ 
lishing anything with relation to the paper attached thereto and no 
evidence offered to show’ that at the time Richmond executed the 
affidavit marked Exhibit it 195 for Identification that the paper an¬ 
nexed to said affidavit was so annexed at the time the affidavit w r as 
executed and that from the time of the execution no evidence w r as 
offered tracing it to the hands of the defendants or that the paper 
annexed to the affidavit continued intact until offered in this trial 


and finally that the paper offered was hearsay evidence. Thereupon 
the Court sustained the objection and excluded the paper, Defend¬ 
ants' Exhibit #195. as hcarsav evidence, stating that that was the 
ground of the Court’s ruling. Thereupon the defendants by their 
counsel, excepted to the ruling of the Court excluding said exhibit. 
Thereupon defendants 1 v their counsel offered in evidence a letter 
bearing date November 20. 1920. addressed to G. F. Svnder, Esq., 
signed by Loughlin, Gerard, Bowers & Ilalpin, being the letter which 
the witness, Svnder. testified he had received in the same envelope 
with the probate claim of John M. Richmond, for $150,000 against 
the estate of Richard E’kins. being the affidavit and copy of the 


note just offered in evidence as Defendants’ Exhibit #195. The 
said letter referred to was marked Defendants’ Exhibit #198 for 
Identification and is in the w’ords and figures following: 
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Def'ts’ Ex. 108. 


Laughlin, Gerard, Bowers & Ilalpin, Counsellors-at-Law, 4<> Cedar 

Street, New York. 

Frank 0. Laughlin, James W. Gerard, Spotswood D. Bowers, John J. 

Ilalpin, George A. Lewis 

Telephone: John 1000. Cable Address: Brangsand. 

November 20th, 1923. 

S. F. Snyder, Esq., 

American National Bank Building, 

Washington, T). C. 


Richmond vs. Elkins. 

Dear Sir: 

For the purpose of complying with Sections 854-7 of the District 
of Columbia Act, and to perfect our attorney’s lien in the matter of 
the claim of J. M. Richmond against the Estate of Richard Elkins, 
we enclose you a copy of the note with the affidavit of Mr. Rich¬ 
mond attached, which papers were recorded in Docket of Claims 
No. 14, Folio No. 273, in the Matter of Davis Trust Company. Davis 
Elkins and S. P. Elkins, Executors, No. 20503. 

We assume that our sending same to you as attorney is proper. 
Will you kindly acknowledge receipt of tlie papers and let us know 
if there is anything else which we should do. 

Thanking you for your prompt attention to the matter, believe us 
Yours very truly, 

(Sgd.) LAUGHLIN, GERARD, BOWERS & IIALPIN. 

SDB/MTM 

Enel. 

Thereupon counsel for the plaintiff objected to the admission of 
the foregoing Exhibit #108 on the ground that it was in- 
170 competent, irrelevant and immaterial to the present issue; 

that it was incompetent because the signature thereto had not 
been proven nor its origin, nor anything else with respect thereto; 
that it is immaterial and irrelevant to the issues in the case and all 
of them and not binding upon the plaintiff. Thereupon the Court 
sustained the objection and excluded the evidence offered, to the rul¬ 
ing of the Court sustaining the objection and excluding said evidence 
the defendants by their counsel then and there excepted. There¬ 
upon the defendants recalled the witness Tench T. Marye, who after 
testifying that he was President of the plaintiff, The Equitable In¬ 
vestment Company, was asked the following question: 
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SUPREME COURT OP TIE DISTRICT OP COLUMBIA/ recordeP m 

POCKET Of CLAIMS C» 

Holding Probate Court. folio n°_^z£j£ 


X C l 


District of Columbia, to wit: 


■V ¥ 
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Personally appeared JOHN RICHMOND, who, being duly 
sworn or affirmed according to law, doth depose and say that the 
fcnv&xed account marked Exhibit A against Estate of RICHARD ELKINS 
is correctly copied from the original note of said John Richmond 
held tv me: that the consideration for which said note was made 
vh. s paid by me; and the account is just and true as stated; that 
there is now due and owing thereon the sum of $150,000 with inter¬ 
net at 6/? from April 19, 1921; that no part of said sum has ever 
been paid or in any manner settled or secured, and that, there are 
no deductions or set-offs of any kind except such as are therein 
specified and credited* -- 




Subscribed and sworn to before me this _ 
day of A.D., 1923 _ 






Notary Public 

NOTARY PUBLIC Kings County 
CetURcets Filed in ivew YorK County 


BEST COPY AVA 


ilfrU* 


from th* original bound volume 


JOHN RICHMOND having this day surrendered 
and delivered to me this certain contract and assignment 
between us made in 1919 in which contract and assignment for 
good consideration by me received from him I gave, assigned 
and transferred to him one-third partnership interest in all 
my gas and oil interests * properties, leases and contracts 
located in West Virginia and vicinity and he having re¬ 
transferred to me his one-third interest in all of said 
interest recited in said contract. In consideration there¬ 
of I hereby agree to pay to him the sum of One Hundred and 
Fifty Thousand Dollars ($150,000.00) within one year and a 
half from this date, with interest at six per cent, April 
nineteenth, 1921 . 

RICHARD ELKINS 

April 19, 1921 
New York City 



BEST COPY AVAILABi 

from the original bound volum. 
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“I will ask you what consideration, if any, your Company 
for this note known as Plaint ill’s Exhibit d and the note in 
in this ease?*’, 

to which question counsel for the plaint iff objected on the ground 
that it was not material or relevant to the case. Counsel for tlie 
defendants thereupon stated that the question was propounded as 
bearing on 11 le question of the genuineness of the note in suit, no 
consideration being paid for it. Thereupon tlie Court sustained 
the objection to the question on the ground that it did not matter 
what the consideration was that the plaintiff paid, and that tlie evi¬ 
dence being offered for the purpose of reflecting on the genuineness 
of the note in suit it was inadmissible for that purpose. To the rul¬ 
ing of the Court sustaining the objection and excluding the answer 
thereto the defendants bv their counsel, then and there excepted. 

Thereupon, the following took place in the presence and hearing 
of the jury: 

180 The Court: Gentlemen, before going into the argument of 
the case, 1 have been looking at Wigmore on this question 
of circumstantial evidence with reference to the evidence which 1 
excluded, namely, that of Mr. Beattie. I am satisfied, from reading 
Wigmore, that I made an erroneous ruling, that is to say, the fact 
that this land in West Virginia was originally worth $150,000 is 
a circumstance which mav be considered as to whether or not Mr. 
Elkins did sign that note. I have not Wigmore here, but it has a 
list of cases with quotations from them, and I am satisfied I made 
an erroneous ruling, so I will reverse myself on it.” 


paid 

suit 


Thereupon the witness. >'olde Beattie, was recalled by the defend¬ 
ants. Thereupon counsel for the plaintiff conceded that the wit¬ 
ness was an oil expert qualified to testify as to values of gas and 
oil properties in West Virginia and vicinity. Thereupon the wit¬ 
ness gave evidence tending to show that he knew the interests of 
the late Richard Elkin- in Roane Countv, Cearv District and that 
such interests consisted mostly of leases: that witness also was 
familiar with Mr. Elkins' holding in the Lincoln Natural Gas Com¬ 


pany in Lincoln County Vest Virginia. That Elkins owned 
practically all the stock of that Company and that the value of the 


Company’s properties was $'*>0.0)0. 


That he was familiar with 


Elkins’ holdings in Ohio and Kentucky That the total value of 


Mr. Elkins’ holding in oil and gas properties and leases and interests 
including the stock in the I incoln Natural Gas Company on April 
19, 1921, was approximately $105,000. Thereupon the following 
occurred on cross-examination of the witness. Counsel for plain¬ 
tiff having interrogated the witness concerning all the prop- 
181 erties mentioned on a list, which by consent of counsel was 


admitted in evidence for convenience onlv marked Defend- 

1 1 

ants’ Exhibit #199, with the understanding that the values thereon 


were not conceded by the plaintiff thereupon propounded the fol¬ 
lowing questions to the witness: 
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Q. “Were those properties that I interrogated you about, the 
ones that were concerned in the contract with the United Fuel & 
Gas Co.?” A. Yes, sir. 

Q. That is all. A. Part of them were. 

Q. No, thank you, you said “Yes”. A. I did not have it called 
to my attention. 

Q. Do you want to change your answer from “Yes” to something 
else? A. I want to make an analysis of that—leginning with— 
sa} T with the, on the second page, with the Amnia Church lot, I do 
not want to give an inaccurate answer, that is all. 

Mr. Beale: I do not want to lead you into it.” 

Said defendants’ exhibit #109 is in the words and figures follow- 
ing: 


Def’t’s Ex. 


199. 


John Carper, 903 Biglev Avenue, Charleston, W. Ya. 
Noble Beattie, Dare, Virginia. 

I. In 1919 

Elkins oil and gas interests: 

(a) Stock in Lincoln Nat. Gas. Co. Properties were 

in Lincoln County, W. Ya. (9 Gas Wells). 

182 a- 1 . Value of his holdings in this Company— 

about (i. e. appraised value). $30,000 

Note. —Earnings and expenses showed stock worth 
very little. 

( b ) An assignment (1913) from II. J. Simmons of 

oil and gas interests in W. Ya. E’s interest in 

this assignment valued in 1919—about. 10,000 

Note.— In - Davis gave Dick his interest in 

(b) , which = % of total. Dicks own interest = 

£ also. Above $10,000 covers both. 

(c) In 1919 R. E. owned 3 - interest (Davis E. owned 

^ in gas and oil leases in Hocking County, 

Ohio—total value a 1 out $•'>,000 (sold for that 
about Dec. 1921). Therefore R. E.’s interest 
valued at . 3,333 

(cl) R. E. and D. E. also owned half and half, some 
gas and oil leases in Floyd County, Kv. for 
which they paid $1,200.00. They weie of no 
value. They bought these in 1919 or 1920. 

(Date to be furnished later.) 


Total, 1919 . $13,333 


6—1379a 
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188 II. 1920. 

All above properties under I, R. E. owned in 1920, 
about $43,888. 

R. E. acquired: 


(a) Anna Church lot—1 acre Roane County, W. Vn. 

gas well drilled 1920 (fall). E alue . $40,000 

(b) I. C. Stump—90 acres Roane County, \V. \ T a. 

(Drilled one well early in 21). Value . 15.000 

Note.—A’ alue in ‘21 after well drilled and operat¬ 
ing— Value . 8."),000 

(c) Nelson Carper lease —0 acres Roane County— 

Value . 10.000 

(d) J. M. Kenne lease 870 acres Roane County— 

Value . 10,000 

(e) Julia Bent et al. lease 1 <H> acres Roane County. 

Value (1 ad title). 2,800 

(/) Rada McQuain. lease IV 4 acres Roane Countv— 

Value .... .. 2,800 

(g) Ogden & Sams—lease—1 acre Roane County— 

Value . 2.800 

(/<) II. R. and Savnah Carper—lease—2 acres— 

Roane Countv. Value .... . 8,000 

( i ) Carper <k Ogden—leases—2 acres Roane Countv— 

Value . "... 8,000 

( j ) P. Y. Geary—lease —8 acres Roane County— 

Value . 2,800 

(A) J. B. Cutlip—lease —8 acres Roane County— 

Value . 2,800 


132,500 

184 132,500 

(l) R. F. Carper et al.—lease—9 acres—Roane 

County— Value . $5,000 

(m) O. P. Carper—9 acres—Roane County— Value. 8,000 

(n) R. M. Carper—9 acres—Roane County— Value. 8,000 

( 0 ) J. M. Carper—1 acre—Roane Countv— Value. . 200 

(p) H. C. Gearv et al.—R. County 55/100 acre— 

Value . 5,000 


Grand Total represent total values in April 

1921 . $152,700.00 


Thereupon the witness testified that referring to Page #2 of the 
memorandum of properties which the witness had theretofore testi¬ 
fied he had acquired for Mr. Elkins in the year 1920 began with the 
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property listed ‘‘Anna Church lots ' and continued through those 
on pages two and three. That these were all the properties so ac¬ 
quired in 1920 and kept hv Mr. Elkins and were what thev had 
in 1921. 

Thereupon further to maintain the issues on their part joined, 
the defendants called as a witness, John Carper, who gave evidence 
tending to show that lie was familiar with the properties of Mr. 
Elkins in Roane County, West Virginia in 1921 and was familiar 
with all the parcels referred to in Defendants’ Exhibit #100, except 
one lease in Ohio which witness did not know so much about. That 
he would place a total value on these properties of about $170,000 
in April 1021. 

18b The witness thereupon testified on cross-examination that 
he was testifying as to values of the gas wells from a type¬ 
written list furnished him hv either Colonel Erailev (of counsel 

t/ C, 

for the defendants) or Mr. Beattie, a witness for the defend¬ 
ants; that he had made no change in the valuations except 
to correct an error in addition of the total; that he did not take 
into consideration the queslion of whether the gas wells were 
under contract to the United Fuel Company; that he thought the 
gas wells were worth the same, marketed or not marketed on April 
10 , 1021, and that the value of the well placed on 1 lie typewritten 
list was his opinion of those values; that he had made no investiga¬ 
tion as to the purchases or sales of gas wells in the district in West 
Virginia concerned in the trial of this action in April, 1021; that 
he knew of no gas wells having been sold in this district; that 
the United Fuel Gas Company practically controlled the distribu¬ 
tion of gas in Charleston, West Virginia; that these leases in Roane 
County are within thirty or forty miles of Charleston; that the 
prevailing price of gas per thousand cubic feet in Roane County, 
West Virginia in April 1921. was from twenty to twenty-five cents 
per thousand; that there were two gas wells on the property in ques¬ 
tion one of which had a capacity of four and one-half million and 
the other nearly six million cubic feet per day or a total of ten 
million cubic feet; witness was testifving about the Roane Countv, 
AVest Adrginia and vicinity leases: that taking it on an average for 
the entire year that one-eighth of the total capacity of the leases 
was delivered into the pipe line. 

Thereupon the defendants rested. 

Thereupon further to maintain the issues on their part ioined 
the plaintiff introduced as a witness in rebuttal >Ir. James 
186 B. Hulse, who lives in Geneva, New York; manufactures 
type for typewriters and for the Corona Typewriter Com¬ 
pany. Witness further gave evidence tending to show that he was 
an expert in typewriters and type thereof and that in his opinion 
the typewritten part of Plaintiff’s Exhibit —3 was written on a 
Corona Typewriter. That defendants’ Exhibits #71-72-73 were 
written on a Royal Typewriter. 
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Thereupon further to maintain the issues on their part joined 
llie plaintiff in lcbuttul produced as witnesses who qualified as ex¬ 
perts on handwriting, Albert S. Osborne, Bert C. Farrar and 
Elbrldge \X. Stein, who gave evidence tending to show that in their 
opinion the signature of Richard Elkins on Plaintiff's Exhibit #3 
was the genuine signature of Richard Elkins and after comparison 
of other signatures of Richard Elkins could have been written bv 
Richard Elkins on said Exhibit #3 at the time it bore date, not¬ 
withstanding the condition of Richard Elkins* arm at that time 
as testified to by witnesses for tlie defendants. Said witnesses fur¬ 
ther testified that in their opinion the initials “R. E.” and “J. R. 
on the right hand side of the plaintiffs Exhibit #3 were not written 
by the same person and by comparison with the handwriting of 
Richmond the “R. E.'* was written bv Richard Elkins and the 
*‘J. RV by Richmond. Said witnesses gave fully their reasons upon 
which they based their opinions. Said witnesses also testified that 
in their opinion defendants’ Exhibit- 71-72-73 were typewritten on 
a Royal typewriter. 

Thereupon further to maintain the issues on their part joined the 
plaintiff recalled and produced as a witness in rebuttal John Mc- 
Yicker Richmond, who testified in substance that he had known 
Richard Elkins some twenty years prior to his death and was en¬ 
gaged in business with him in 1914 through the medium of 
187 a corporation known as the Oil & Waste Products Company 
which built a plant in Astoria, Long Island, New York. 
That Mr. Elkins and the witness each had a fifty per cent interest 
in that corporation and that the business thereof was conducted up 
to the year 191(5 when the plant and assets were sold. That it was 
sold for some cash and mostly notes. The business consisted of 
a process for extracting gasoline from crude oil; that the notes 
amounted to $18*3,0(10 or $200,000, fifty per cent of which be¬ 
longed to the witness and fifty per cent to Elkins. Thereupon the 
plaintiff introduced in evidence plaintiff's Exhibit #59 signed by 
Richard Elkins, which is in the words and figures following: 


188 Pl’ff's Ex. 59. 

Refinery: Astoria, L. I., N. Y. 

Rhone: 1082 Astoria. 

“ 5127 Greelev. 

The Oil and Waste Products Co., Inc., Century Building, 1 West 

34th Street, New 7 York. 

June 17, 1910. 

For and in consideration of one dollar in hand paid to me this 
day. receipt of which is hereby acknowledged and other valuable 
considerations. I hereby agree to pav to J. M. Richmond of 128 
East 51st Street, New 7 York City, fifty per cent of all monies re¬ 
ceived, however obtained from the several notes drawn and made 
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by the U. S. Consolidated Oil Company, whose principal oflice is 1 
Broadway, New York Citv, to mv order and indorsed by J. E. 
Wilson, Bobert Brown and J. B. Walker, the sum of the several 
notes amounting to $200,000, payable as follows: 

$15,000 from 30 days from June 1st; $30,000 in 60 days from 
June 1st; $30,000 in 90 days from June 1st; $50,000 in 6 months 
from June 1st and $75,000 in one year. 

RICHARD ELKINS. 


189 The notes referred to were never paid. Subsequently Mr. 
Elkins gave back $100,000 of the notes for the rights of the 

process (known as the Cornell process) west of the Mississippi River; 
witness owned fifty per cent of the notes returned by Mr. Elkins 
and he and Elkins acquired those rights. The Sale of the Oil 
and Waste Products Company occurred about the middle of 1916. 
The latter part of 1916 witness and Elkins embarked in another 
venture known as the Intercoast Oil & Refining Company, in which 
witness was entitled to a one-half interest, the capital of the Com¬ 
pany being $1,000,000. The U. S. Consolidated Oil Company 
reassigned to Mr. Elkins the rights west of the Mississippi River in 
the Cornell process in consideration of the return of $100,000 worth 
of notes. Those rights were assigned to the Intercoast Oil and Re¬ 
lining Company which succeeded thereto. The $1,000,000 capital 
of the Intercoast Company consisted of 1.000.000 shares at $1.00 
a piece and the interest of the witness was 500,000 shares. Wit¬ 
ness received only 350.000 shares and relinquished 150,000 shares 
to Mr. Elkins. For doing so at about the time of the organization 
of the Intercoast Company the latter part of 1916, witness and 
T ?: eh ov d Ell-ins had a conversation at the Waldorf Astoria Hotel, 
New York City, in which Mr. Elkins said that he wanted witness 
to relinquish to him the 150.000 shares in order that Elkins could 
u?° il as promotion stock in raising money for the Company, to 
which witness replied he was willing to put an equal amount with 
Elkins into the Treasury to develop the Company, but did not see 
whv he should give up 150,000 shares and Elkins not give up any. 
Elkins replied that he was going to he President of the Company 
and manage it and help finance it and was unwilling to do this 
unless he had control. Witness said again he would put up 

190 an equal amount with Elkins and Elkins then said that if 
witness would give up the 150.000 shares, he. Elkins, would 

give witness a one-third interest in the gas and oil leases. Elkins 
did not state where the gas and oil leases were or in what territory 
they were located. Witness did not ask him where they were located. 
The Intercoast Company built a refinery in Oklahoma Citv, Okla¬ 
homa. and the war came on and the operation of the plant was 
abandoned, may he in 1917. Witness surrendered to Mrs. S. B. 
Elkins, mother of Richard Elkins, at the mnie-t of the latter. 50.000 
shares of the Intercoast Pompanv: also Richard turned over to her 
the same amount. Witness and Elkins had a conversation about this 
a few months after the company had been organized in the Com- 
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panv’s office, 50 Broad Street New York City. Elkins said he had 
interested his mother in the plant and that if he and witness would 
surrender to her 50,000 shares each she would put up $100,000 to 
build a refinerv in Oklahoma C'itv. Mr. Noble Beattie was the en- 
gineer in charge of building it. In the early part of 1918, a few 
months befoie the war ended, witness suggested to Elkins that the 
plant 1 e moved to some place where there was an oil supply so that 
operations could be resumed. Elkins said he intended to do this 
and was looking around for such a place. Witness had several con¬ 
versations to this effect with Elkins. About the middle of 1919 it 
was determined to abandon the T ntercoast Oil and Refining Company 
and not continue its business. Between the latter part of 1910 when 
Elkins promised t<> give witness a one-third interest in oil and gas 
leases and the middle of 1910 witness did not sav anything to Elkins 
a 1 out that one-third interest piomiscd him to square him for sur¬ 
rendering 150.(100 shares of stock. Nor did witness ask Elkins any¬ 
thing in rtspect thereto. Nor did witness and Elkins 
191 & 192 have any discussion with respect to the oil and gas 
leases or a one-third share or part thereof. Nor had 
witness made any request concerning same to Elkins. About the 
middle of 1919 in Philadelnhia witness told Elkins that as long as 
the Intercoast Company had stopped, he thought Elkins might give 
him a memorandum about his one-third interest in the gas leases 
he had promised witness. Elkins said he would do it, but he evi¬ 
dently did not do so at that time. About that period witness would 
keep asking Elkins—every two or three weeks would remind him 
that he had not given it to witness and witness would like to have it. 
During the year 1920 witness would periodically speak to Elkins 
about it as he would see him. In the early snring of 1920 witness 


did not r(member the month, in Atlantic Citv in the Travmore 
Hotel, witness obtained a memorandum from Elkins with respect to 
said leases. On this occasion Elkins gave witness a paper and said 
“Here is the paper that you have 1 con hounding me for, and 1 hope 
it will do you some good." or something like that. Witness replied 
“Well I am glad to get it—t'nn I get any money for it—Can I get 
anything out of it?" Elkins replied “Not at the present time,” 
but that later it might become valuable. The paper was written 
in pen and ink on the Elkins’ stationery, the Elkins Coal & Coke 
Company. Wilnes* surrendered this [taper to Elkins in 1921 at 
Delmonico’s and did not retain a copy of it. Thereupon the witness 
was asked to state to the best of his recollection the contents of the 


paper. 

19.°) Thereupon the witness answered as follows: 

A. Well, to the best of mv recollection it said, it was a short 
paper, it said, “J hereby give you a one-third interest in my gas and 
oil leases in consideration of vour relinquishing 950,000 shares stock, 
not of your accepting 950.000 shares of vour stock in the Intercoast 
Oil & Refining Company instead of the one half interest that von 
are entitled to.” something l : ke that. 

Q And how was it signed? A. Richard Elkins. 
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Q. Was it addressed to anyone or dated at any place? A. AYs, 
it was addressed to me at Dclmonico’s, New York. 

Q, New York City? A. Yes. 

Q. Did the paper state what the oil and gas leases were? A. Yes, 
to the best of my recollection West Virginia, and Ohio. 

Q. What did you do with the paper when you got it A. I took it 
home and put it in a tin box that I have to keep papers in. 

Q. This was about what month? A. This was in the spring of 


1920.” 

194 Thereupon witness further testified that between the Spring 
of 1920 and January 1, 1921. he frequently saw Elkins 

either in Atlantic City, New York or Philadelphia; that he did not 
have any discussion—that is nothing very much—respecting the 
one-third interest. In the latter part of 1920 in a conversation with 
Richard Elkins the latter told witness that the Standard Oil Com¬ 
pany had a large gas field about thirty miles from Charleston, W. Va., 
and that he, Elkins, would plan to build a pipe line from this field 
to Charleston; that the manufacturers of Charleston were buying 
their gas there from the Standard which was trying to get out of 
their contracts and were not going to renew them; that Elkins said 
if lie could get some leases and some options in that field for enough 
gas to supply Charleston and get the money to pipe it to Charleston 
he could take over these contracts as the Standard gave them up, and 
would make a lot of money—$400,000, $500,000 or $000,000 a 
year out of it. Elkins asked witness if he could enlist any capital 
and witness said that he could. That witness would take it up 
with several brokerage houses and some private individuals, having 
money. Elkins wanted witness to try in every way to get the money 
and said it would cost about $1,000,000 or $1,500,000 to finance the 
matter. Witness applied to three or four brokerage houses, hie 
also tried to interest a Mr. r l Y>wne, a very intimate acquaintance of 
the witness, whom witness had known twenty years. Witness did 
not introduce Towne to Elkins. Towne and Elkins knew each other 
but not intimately, both being coal men. Witness a-ranged a meet¬ 
ing between Towne and Elkins. This was about the latter part of 
1920. Witness did not think he saw Towne with Mr. Beattie, 
Wouldn’t sav that he did not. Towne said he would supply 

195 the funds for this venture, but he did not. Mr. Towne is 
now dead. lie died in 1922. In the middle or last part of 

March 1921 at the Waldorf New York, witness had a conversation 
with Elkins relating to the transaction that Elkins had made with 
the United Fuel & Gas Company. In that conversation witness said 
in substance that as Elkins was closing with the Fuel Company wit¬ 
ness thought he and Elkins should have some understanding as to 
the witness’s interest, moneyed interest in the interests, of Elkins, 
to which Elkins agreed. The latter asked witness if he would take 
a lump sum; witness said he would: Elkins offered to give him 
$100,000 for his interest; witness said that was too small. Elkins 
had told witness that he. Elkins, would get about $75,000 or $80,000 
a year out of this deal and witness thought it was not fair that he, 
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witness, shouldn’t get at least $200,000. Elkins said that was 
absurd; he would not consider it; that he thought $100,000 was 
generous because witness had put up nothing and he, Elkins, had 
given this for worthless stock. Witness said the stock turned out 
to be worthless because Elkins had failed to go ahead with the Com- 
panv and had not given it a fair chance. That he had promised to 
build a refinery and had not done it. and that he, witness, was not 
asking moie than what was fair. Finally Elkins agreed to give 
witness $130,000 saying that was the best offer he would make. 
Witness said he would accept $130 000 and asked when Elkins 
would give it to him. Elkins said not for a year or so, but he would 
pay witness interest on it: that he. Elkins, had these options and 
money would come in and he would be able to pay it at that time. 
Witness consented saving—‘‘Do vou want to give it to me now? 

Elkins said “No. vou draw a panel’ out and if it is all right I 
19G will sign it.” This conversation was cither the middle or 
end of March 1021. Witness thereafter drew a paper the 
language of which was given him bv a Mr. Carl Flanders, an at¬ 
torney in New York for the Zicgfield Cinema Corporation, Flanders 
having an office in Delmonico’s where the office of witness was. The 
morning after tlie conversation with Elkins Flanders dictated to 
witness an agreement; witness himself wrote it down on a pad, 
Flanders suggesting the wording of “this document on which I am 
suing.” Witness then took it down to Elkins at the Waldorf— 
gave it to him saying “Here is the wording of that agreement.” Do 
you want to look at it?” Elkins had a dress suit case and said “No. 
throw it in the bn** and I will look at it later and if it is all right I 
will sign it.” Witness next saw Elkins in New York about the 
middle of April at which time he had no discussion with Elkins with 
respect to the settlement. After Elkins had been in New York two 
or three days he gave it to witness in Delmonico’s around the end 
of lunch time. Witness here i/identified Plaintiff’s Exhibit #3 
as the paper Elkin= delivered to him at Delmonico’s. Mr. Fejer was 
present when it was delivered. The following transpired at the 
time. Witness was lunching at Delmonico’s with his wife and 
daughter. Elkins joined them as they were finishing luncheon, 
but had nothing as he had already had lunch. After talking a few 
minutes Richmond’s wife and daughter got up and left the room 
and Elkins took this paper out of his pocket and handed it to Elkins 
and just as he did so Mr. Fejer the orchestra leader in Delmonico’s 
and an old friend of Elkins and the witness joined them at the table 
and after witness started reading the paper Elkins spoke to Fejer 
saying “Joe. here is where Rich gets a lot of money to have 
197 parties with around New York.” When witness finished 
reading the paper he handed it to Fejer who read it and said 
it was very fine or something of that kind. Witness again read 
the paper; noticed an erasure on the top of the second line and said 
to Elkins—“Don’t you think we had better initial this erasure.” 
Elkins said “Yes”—he thought so.” Witness then took a gold 
fountain pen out of his pocket and handed it to Elkins who initialed 
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the paper, handed it back to witness who also initialed it and put 
the paper in his, witness’s pocket. The wife and daughter of wit¬ 
ness came back, then Elkins and witness loft Dclmonico’s. As they 
left Elkins said “Now Rich J tliink you had better return that other 
paper to me. That agreement of 1920—sometime.” That after¬ 
noon witness went home and got ihe paper; saw Elkins again at 
Dclmonico’s at dinner time and gave him back the paper witness 
had received from him in 1020. Witness denied the conversation 
testified to by the witness, Beattie, about the 20th of January 1921 
in the Biltmore Hotel in New York, took place in which Beattie 
testified “I told Rich I had a one-tenth interest in it.” (Meaning 
in the oil and gas leases, which were the subject of the contract with 
the United Fuel & Gas Company). That he witness never knew 
Beattie had any interest until about six or eight months ago. The 
following conversation testified to bv the witness Beattie: 

(Mr. Beattie speaking:) “7 asked him who his man was and what 
he was going to do, and lie said his man had made a large fortune 
in the coal business and was a particular friend of his, and he had 
talked to him about it. and had been very much interested in our 
proposition, and he thought he could get him to put up the money, 
as he said, ‘to float your and Dick’s Roane County property,’ ad¬ 
dressed to me.” 


108 the witness denied ever took place. Witness denied that at 
that conversation witness asked Beattie what he should get 
out of it. Witness denied that the following conversations testified 
to by Mr. Beattie as having taken place between Beattie, Richmond 
and Towne ever took place, namely: That on the first conversation 
Richmond introduced Beattie as Elkins’ representative. Towne was 
polite but had another appointment. That on the second conversa¬ 
tion held a week later Beattie told Towne about his and Elkins’ 
holdings, having drilled a well; what Beattie thought of the pos¬ 
sibilities of the outcome of the properties; Towne asked who owned 
the properties; Beattie said that they were owned by Elkins and 
himself, he Beattie having a one-tenth interest. Towne asked if 
there were any other interested parties and Beattie said “No” and 
that the leases were held in the name of Elkins.” Witness denied 
that at that same conversation Beattie told Towne that he owned a 
lentil but that it had not been assigned and that any transaction El¬ 
kins made would be agreeable to him, -Beattie, ever took place. There¬ 
upon the witness was further asked if the following conversation 
testified to by Mr. Beattie ever took places 

“We referred to my tenth interest. 1 think Mr. Richmond knew’ I 
had a tenth before we went to Mr. Towne, I am pretty sure he did, 
we had a conversation before that, but after we laid seen Mr. Towne 
he asked me what I thought he ought to have for getting capital in¬ 
vested, he said “You boys are going to make a big thing out of this 
and I think I ought to have something,’ to which Beattie replied 
7 think so too.’ ” 
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Witness thereupon denied that the said conversation had taken 
place. 

109 Witness was asked whether the following as testified to 
by Mr. Beattie took place: 

Mr. Richmond told me that he was getting Towne interested in 

this thing. lie said, ‘Through me, I am getting the capital put in 

here to develop this property.’ And, T discussed with him and 

Mr. Elkins every day. we went into this just what our plans would 

be. just how we would get the most out of it.’ ” 

Witness thereupon denied that any such conversation with Mr. 

Beattie had occurred. Witness further denied that as testified to by 

Mr. Beattie. Elkins in a conversation between witness, Elkins and 

Beattie, got restless and told Richmond to try and find somebody 
* • • 

else and that if" Richmond could get anybody else to finance the deal 
he. Elkins, would give Richmond ihe same interest, the same com¬ 
mission that he would if Towne had furnished the capital. Witness 
thereupon testified that he was acquainted with Mr. Willcox (wit¬ 
ness who testified in behalf of the defendants). Thereupon the fol¬ 
lowing took place in the presence and hearing of the jury: 

Q. Mr. Willcox appeared here as a witness and on page 781 he 
testified that the first talk at which you were present and Mr. Elkins 
was present was in the Hotel Waldorf and that it was the latter part 
of February Rt'Jl. Do you recall being present at the time and 
place stated when Mr. Willcox was there in February? A. No, 1 
never had any conversation with Mr. Willcox. 

Rh Mr. Willcox testified that his second talk, when you and Mr. 
Elkins were present, was held on the Monday afternoon following 
the first talk, and that Mr. Elkins discussed at some length 
2 b(> the matter of an option obtained from the Charleston-Dunbar 
Company, '‘and. for the first time discussed with me in the 
presence of Mi Richmond a question as to obtaining a Mr. Towne 
in the McNeale Company to finance the taking of these options for 
the Charleston-Dunbar people, the Contract provided with the 
Charleston-Dunbar people ’ A. There was no such conversation. 

Q. You denv it? A. I denv it. 

*■ V 

Q. Mr. Willcox testified that at the time and place stated. Mr. 

Richmond, at this second conversation Mr. Willcox asked Mr. Elkins 

who was interested in the property in West Virginia, and Elkins 

replied that he was and that Mr. Beattie had a slight interest. 

• 

I asked Mr. Elkins what interest Mr. Richmond had in this trans¬ 
action, and Mr. Elkins said, in the presence of Mr. Richmond that 
Mr. Richmond was tin* broker or the party who was bringing Mr. 
Towne into the proposition. Thereupon T asked Mr. Elkins if any 
arrangements bad been made in regard to what compensation Mr. 
Richmond should receive, and 1 think Mr. Richmond himself said 
that he was to receive a percentage upon the amount that he pro¬ 
duced from Towne and McNeill. After some further discussion Mr. 
Elkins asked me whether or not 1 would not prepare a memorandum 
of an agreement between him and Mr. Richmond to cover this com- 
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mission that he was to receive from Mr. Elkins in the event that he 
was able to produce Towne to finance this deal.” 

You have heard the statement of Mr. Willcox. Did any such 
conversation take place? A. No such conversation ever took 
201 place. 

Q. Do vou deny it? A. I denv it absolutely. 

Q. Mr. Willcox says that at this conversation Mr. Elkins made a 
statement to this effect: 


‘'Here is a chance for Rich to get some real money, because the 
figu res that they were discussing were between five and ten per cent 
upon this $2,000,000. That conference I should think lasted an 
hour or more. There was a great inanv other matters outside of this 

o t 

tiling that were discussed.” 


Still talking about the second conference. Do you deny that any 
statement to that effect was made by Mr. Elkins in the presence of 
vou and Mr. Willcox? A. Yes, I do. 

Q. Mr. Willcox says that he attended a third conversation on 
March 1st 1921 at the Waldorf, at which vou and Mr. Elkins were 

/ L 

present, and that Mr. Elkins reached into his pocket and pulled out 
a paper, which 1 hold in my hand, which is called Defendants’ Ex¬ 
hibit 192, he says the paper was not road out loud, but that you saw 
a copy of it, and later it was discussed between you, Mr. Elkins and 
Mr. Willcox. A. 1 never saw the paper, 1 never discussed any of 
this business with Mr. Willcox. 

(). Look it over earcfullv and see whether your memory is in 
anv wav refreshed. A. Mv name is not James, and Mr. Elkins 
knew my name was John, this paper says “James McYicker.” 

Q. Just read the paper and make no comments on it. Have you 
read the paper? A. (Examining paper.) I would like to 
202 read it, because there are some things in it 1 am interested in. 

Q. (After a pause.) Have you finished with it? A. Yes. 

Q. Having shown you the paper. I now ask you whether this 
paper was exhibited to you at the third meeting referred to by Mr. 
Willcox? A. It was not. 

Q. Have you ever seen that paper before? A. No, I have not. 

Q. Was there anv such third meeting? A. No, never had anv 
meeting with Mr. Willcox in relation to this proposition. 

Q. W as any conversation such as Mr. W illcox has stated had? 
A. None. 

Q. You deny that ahsolutelv? A. I denv that absolutelv.’’ 

Q. “On March 8th 1 saw Mr. Richmond alone at mv office, at 
which time Mr. Richmond signed the stipulation as an individual 
to discontinue and end that Wkird-Riclunond-Elkins case, and at 
that conference or talk Mr. Richmond spoke to me about this com¬ 
mission that he hoped to get from 'Towne, and said that ‘Here is a 
chance, if we put that deal over, to get some real money,’ he com¬ 
plained or said that Mr. Elkins was very slow, had not sent anybody 
down to look up the ( harleston-Runbar proposition or even to take 
up his options, and he was afraid that his < 1 cm 1 would fall through 
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and that lie would lose his commissions that he was going to get 
out of the Towne proposition.” 

203 Did vou have anv such conversation with Mr. Willcox? A. 
«/ 

No, I did not. 

Q. Do you deny it positively? A. I do positively deny it.” 

Thereupon the following took place in the presence and hearing 
of the jury, counsel for the plaintiff quoting from the testimony of 
the witness Willcox concerning an interview April 21, 1921 between 
Elkins, Richmond and Willcox at the Waldorf: 

‘‘A lot of other matters were discussed, but at this talk or at this 
time Mr. Richmond spoke of the fact that this Towne deal had 
fallt n through, that Elkins had not taken up his options with the 
Crosscup matter, and Mr. Richmond was considerably disgruntled, 
was. kidded 1 v Elkins about it. and I recall in this discussion Mr. 
Elkins saving to Mr. Richmond, I think Mr. Richmond said to Mr. 
Elkins, he said. ‘If vou had only waited a little while I think I 

V_ %J 

would have produced Towne’—it appeared that Mr. Towne had gone 
abroad, and Elkins spoke up and said to Mr. Richmond, ‘Well, 
Rich*, he said ‘vou know 1 told vou if vou produced anvbodv to 
finance this deal, you would have gotten your same commission,’ 
and Mr. Richmond at that conversation said, in the presence of Mr. 
Elkins and myself, that it was too bad, here was a chance he had 
to make some real money and a big lot of money. They also dis¬ 
cussed some other matters.” 


By Mr. Beale: 

Q. Just answer. Mr. Richmond, whether or not a conversation 
was had as testified to by Mr. Willcox at the time and date just 
stated. A. No such converastion. 

204 Q. No such conversation, you deny that, do you? A. Ab¬ 
solutely.*’ 

4 / 


Counsel for the plaintiff then quoted from the testimony of the 
witness Willcox relating to an interview between him, Richmond 
and Elkins, at the Waldorf April 22, 1921, as follows: 

M ell, there was a good deal of talk about a lot of other matters, 
about Mr. Elkins' personal matters, as I say there was a young lady 
present there with Richmond, and I remember during this con¬ 
versation there was a good deal of kidding between Mr. Richmond 
and Mr. Elkins as to the fact that Richmond had lost this chance 
to pick up this commission in the Towne deal, and Richmond ex¬ 
pressed there saying—1 remember him saying this, here was the 
only real money he ever saw in sight, a large sum of money, and 
the whole deal had gone by the hoard and he laid it on to Elkins, 
because he had not taken up his Charleston-Dunbar options and 
Towne had gone away. 1 was there until—well that is immaterial.” 

Was anv such conversation as that had? 
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A. No conversation of that kind, and I think the statements are 
inaccurate to the best of my recollection. 

O. Just answer yes or no. 

A. No. 

Q. Do you deny it positively? 

A. Yes, I do deny positively? 


Thereupon counsel for the plaintiff read from the testimony of 
the witness Willeox as follows: 


“I saw him (referring to Richmond) in the summer of 
205 1921 at Long Beach, I think it was very near the end of 

July 1921, and I fix that by a letter I wrote to Mr. Elkins 
on August 1st. * * * I just casually met Mr. Richmond at 

the bathing at Long Beach 1 think Saturday or Sunday in the 
locker room or dining room at Long Beach, in which Mr. Rich¬ 
mond and I talked over general matters, and also referred to Mr. 
Elkins, that he had not seen him, Mr. Elkins had gone to Cali¬ 
fornia, and again Mr. Richmond spoke to me about the fact that 
he had not closed the Charleston-Dunbar proposition and he had 
lost his commission out of this Towne-McNcill matter.’’— 

and asked the witness whether such conversation was had with the 
witness Willeox, to which the witness replied “No” and witness 
denied positively that any such conversation was had. Thereupon 
witness identified the signature of Richard Elkins to a paper ad¬ 
dressed to the witness reading as follows: 

“We should have a meeting at once and talk over W. P. Co. You 
own as much as I do.” 


Witness testified that W. P. Co. was the Waste Products Company, 
the corporation in which witness and Elkins were jointly interested 
at Astoria, Long Island. 

Thereupon on cross-examination the witness testified in sub¬ 
stance that the Oil and Waste Products Company was organized in 
the early part of 1914 by Richard Elkins and the witness. The 
Company was capitalized at .$10,000 and organized under the laws 
of Delaware. At that time witness had only a fifteen percent in¬ 
terest in the Company, but later acquired a one-half interest, which 
the witness also had at the time the Oil and Waste Products Com¬ 
pany was taken over by the United States Consolidated Oil & Re¬ 
fining Company. Witness acquired the one-half interest in 
203 the Oil and W aste Products Company after Mr. Warfield 
and Mr. Davis Elkins got out of the Company, at least 
turned over their stock to Richard Elkins. That was in the early 
part of 1915. The assets of the Company were the Cornell Process 
and the plant in Astoria consisting of oil stills, tanks and buildings, 
of a value of about $4,000 or $5,000. W it ness put no money in 
the Oil and Waste Products Company. Elkins put it all in and 
witness was given a fifty percent interest. The books of the Com¬ 
pany were turned over to the U. S. Consolidated Oil Company 
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when the Waste Products Company was sold. Docs not know 
where tlicv now are. 11 is stock in the Oil and Waste Products 
Company was never delivered to him. Elkins had ninety-six and 
some odd thousand shares of it and gave witness a verbal agreement 
that he had a one-half interest. The stock was never delivered to 
him, but was all turned over to the I\ S. Consolidated Company. 
The stock was never issued to the witness. Witness was a small 
stockholder owning a few hundred shares in the Oil and Waste 
Products Company. lie was a director of the Company. 11 is hold¬ 
ings were about l.V;. Does not remember whether the stock was 
ever issued to him. The rest of witness’s interests was the promise 
of Elkins to give him a one-half interest. Witness was Secretary 
and Treasurer of the Company. The Company was in existence 
two vears before he and Elkins <old it. Witness never claimed anv 
interest in the Company. Elkins had given it to him. Witness 
was examined in the Bankruptcy proceedings of Mr. Jesse E. Wil¬ 
son, President of the 1 . S. Consolidated Oil Company, and was 
interrogated therein with regard to his interest in Ihe Oil and Waste 
Products Company. Pememl ers that he testified there that he had 
very little stock in the Company and did not disclose 
207&208 that he had any interest in the Company. Thereupon 
the following occurred in the presence and hearing of 


the jury: 

“Q. Were you asked what interest you had in the company? 

A. Xo, 1 do not think so. 

Q. You do not remember? 

A. I do not remember. I do not think so. 

209 Witness further testified that he did not remember testify¬ 
ing in the Wilson bankruptcy case about his holdings. 
Thereupon the following took place in the presence and hearing 
of the jury: 


‘ k Q. Were you not asked these question and did you not make 
these answers: 

Q. Did you personally ever own any stock of the Oil and Waste 
Products Co? 

A. Xo. 

Q. At no time? 

A. Xo. except I did own three shares as a director. 

Q. Did you buv those or were thev given to vou? 

A. I think they were given to me. 

Q ( . By whom 

A. Bv the company as a director. 

Q. Was that prior to Mr. Wilson’s connection with that com¬ 
pany? 

A. Yes, two vears or more.’’ 


The testimony contained in the question just asked was had on 
January 5, 1917. and referred to a previous date. Witness testified 
that he never had any of the stock issued to him, hut had the 
agreement to give one-half of the $200,009 for which the Oil and 
Waste Products was sold. This agreement was given to him after 
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the sale to the United States Consolidated Oil Company. 
210 The United States Consolidated Company purchased all of 
the stock of the Oil and Waste Products Company from 
Richard Elkins, and thus acquired its assets. The amount of stock 
purchased was 90,000 shares. There were some small stockholders. 
Elkins was the principal stockholder and the capitalization of the 
Company had then been increased to $200,000. The U. S. Con¬ 
solidated gave Elkins $200,000 worth of notes as the consideration 
for the purchase of the oil and Waste Products Company stock 
$100,000 of which were returned by Elkins for the right to operate 
the Cornell Process west of the Mississippi. They assigned such 
light to Elkins and that left about $85,000 in notes, $15,00- being 
paid in cash. Witness got his one-half of the $15,000. That left 
Elkins the rights west of the Mississippi River and $100,000 of 
notes of the U. S. Consolidated Oil Company, upon which 815 .O'M) 
had been paid. Witness further testified he remembered the suit 
of Ward against Taylor, Richmond, Cornell, Richard i.lkms and 
the United States Consolidated Oil Company. 

It was brought in 1917 and witness testified in the case on or about 
the 15th of October 1918. Thereupon the following occurred: 

Q. I will ask you if you were not asked these questions and gave 
these replies? 


“Q. You still kept your stock in the Oil A Waste Products Co? 
A. Yes. 

Q. And also in the Oil & Reclamation Company? A. 1 never 
had any stock. Mr. Elkins held all the stock in the Oil A Waste 
Products Company, and 1 simply had a verbal understanding with 
Mr. Elkins that 1 had a small interest in that company.’’ 
211 Q. Did you so testify? A. If that is what you say is 
there, you must have it. 

Q. Is that testimony true? A. If it is in there, it is not true. 

Q. Then you have testified falsely in this case? A. Well, I did 
not testily—will you read it to rue again, please? 

Q. I will. 


“Q. You still kept your stock in the Oil A Waste Products Co? 
A. Yes. 

Q. And also in the Oil A Reclamation Co? A. 1 never had any 
stock. Mr. Elkins held all the stock in the Oil A Waste Company, 
and 1 simply had a verbal understanding with Mr. Elkins that T 
had a small interest in that company.’’ 


had a small interest in that company.” A. Well, 1 understood 
there is an inaccuracy there, because I am asked if there is any stock 
in the Oil A Reclamation Company. That is the question that 
I answered. 

Q. But your answer relates to the Oil A Waste Products Co., Mr. 
Richmond. A. Will you mind reading it again. I do not quite 
understand it. 

Q. Yes. 
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“Q. You still kept veur stock in the Oil & Waste Products Co? 
A. Yes. 

Q. And also in llio Oil A* Reclamation Company? A. I never 
had any stock. Mr. Klkins held all the stock in the Oil & 
212 Waste Products Company, and 1 simply had a verbal under¬ 
standing with Mr. Klkins that I had a small interest in that 
company.” A. The first of it- 


“Q. You still kept your stock in the Oil & Waste Products Co?” 
A. There is the end of the question. I answered that that I didn't 
have any stock in that company. Then there is another question. 
Read the second question, about the Oil A Reclamation Company. 
“Q. You still kept your stock in the Oil & Waste Products Com¬ 


pany 


-9 


A. Yes. 


Q. And also in the Oil Reclamation Co?" A. Yes, I answered 
that no. I answered that that 1 never had anv stock in that com- 

4/ 

pany. 


“Q. I never had anv stock. Mr. Elkins held all of the stock in 
the Oil & Waste Products Co.” 

—. Now* Mr. Richmond, did Mr. Elkins have any stock in the 
Oil Reclamation Company? A. Yes. he had it all. 

Q. Did you have any stock in that? A. Well, just a small in¬ 
terest that Mr. Elkins gave me. 

Q. And you sai< 1 that you never had any stock in that company 
in your testimony? A. Well I did not have. 

Q. You said that Mr. Elkins had all of the stock, that he held 
all of the stock in that company. Is that true or not? A. Well, 
when was that? Was that after the stock had been sold to 
the- 


213 Q. (Interrupting.) This was on October loth, 1018. A. 

Well, I said “small." I might have meant 50 per cent, might 

I not? 

Q. And would you call 50 per cent a small interest? A. Well, it 
was cutting it very fine, hut I had that. 

Q. And you mean th-t you had a 50 per cent interest and yet you 
testified that you had only a small interest. A. (Xo response.) 

Q. You did then, Mr. Richmond, have a 50 per cent interest, and 
vou think it is a small interest? 

A. Xo, I think it is stretching it a good deal. 

Q. And then you say you were' stretching it a good deal when 
you were on the witness stand in that case? A. Yes, I was. 

Q. What do you mean bv “stretching it a good deal?” Do you 
mean that vou were telling things that were not so? A. Why, I was 
trying not to appear to have a large interest in the Oil k Waste 
Products Co. 

Q. You were trying to protect- A. Mr. Elkins’ interest in 

that case. 

Q. You were trving to protect his interests, but he lost the case? 
A. He won it on the appeal. 

Q. And you were testifying for the protection of Mr. Elkins, 
and not for yourself? 
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A. T was doing the best that T could for him. to protect Mr. 

Elkins, without actually telling a falsehood. 

Q. And you were not concerned with your own interests in 

214 the case, hut were with Mr. Elkins’ interests in the case? 

A. I naturally was concerned with mv own interests but 
•/ &/ 

mv interest did not- 

t/ * 

Q. (Interrupting.) You were testifying to what was not true, 
when you were trving—vou were testifying what was not true in 
order to help Mr. Elkins, were vou not? A. Whv, I did stretch 
it- 


Mr. Beale: He did not testify that it was not true. 
Mr. Johnson: 


(). You sav that vou were stretching it bv saving that vou had 
a small interest in that stock, when in fact you had a 50 per cent 
interest? A. Yes sir. 

Q. And you did that to help Mr. Elkins, do you say? A. Well, 
it was to Mr. Elkins’ interest not to have me appear as a half owner 
with him in that company.” 


The witness further testified that Elkins had the license to op¬ 
erate under the Cornell patents west of the Mississippi at the time 
of the organization of the Intercoast Company this being at that time 
the only asset of the Company which was incorporated for $1,000,- 
000 divided into 1,000,000 shares at $1.00 each. Witness was Secre¬ 
tary of the Company and entitled to 50 per cent of its stock and 
surrendered to the Company 150,000 shares. Elkins did not 
215 surrender anv, very little of the stock surrendered bv wit- 
ness was sold: the Company got money to operate from Mrs. 
Elkins by witness and Elkins giving tier 50.000 shares a piece. Does 
not know how much money Mrs. Elkins put in. lias no idea how 
much she put up. Witness probably put in $4,000 or $5,000. Sur¬ 
rendered the books of the Company to a Mr. Baker in Washington, 
a friend of Elkins, in 1018 or 1010, including the minutes book; had 
the minutes written up. Beattie was a director of the Company 
and Mr. McDougal, Elkins, witness and Senator McDermott of 
West Virginia. Witness did not typewrite any of the minutes. No 
stock of any amount issued to anyone besides himself and Elkins. 
The Company was first known as the Atlantic Company. A few 
weeks after the organization on objection of the Atlantic Refining 
Company, the name was changed to the Intercoast. 

Thereupon the following occurred in the presence and hearing of 
the jury: 

Q. You said you did not typewrite any of the meetings of the 
company? A. Yes, I did. 

Q. 1 believe you identified that letter as being in your handwrit¬ 
ing? (Handing a letter to the witness, defendants' Exhibit GO.) 
A. Yes, sir. 
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Mr. Frailey: What is the exhibit number? 

The Witness: (Examining letter.) Well, if I did 


By Mr. Johnson: 

Q. 1 will ask you this question: In this letter you say—it is ad¬ 
dressed to “Dear Dick/' and I am reading from the second 
page. 

216 Mr. Beale: What is ihe Exhibit number? 

Mr. Johnson: (»(>. (Beading:) “Answering your question 
about the minutes of the Intercoast Company, 1 remember and 1 can 
look it up in the copy of the meetings, 1 said the second meeting of 
the executive committee because it was the second time the executive 
committee had met, and as the name had been changed from the 
Atlantic to the Intercoast, I said the second meeting of the executive 
committee, though I may he wrong about it, and it may he right 
to say the first meeting. I wrote up that last meeting one very hot 
night and typed it myself, which caused it to he faulty.” 

That is vour recollection? 


A. It must he very faulty if I did the typewriting. 

Q. I am asking you whether you did or did not do the typewrit¬ 
ing on that? A. I did not—I don’t remember typewriting it, hut 
when I tried to—I do not know as I did. 

Q. Then when you told Mr. Elkins that you wrote up that laM 
meeting one very hot night, and that you typed it yoursef. you are 
not sure whether that is an accurate statement or not? A. No. I 
do not- 

Q. But it is probably true, if you said it in the letter. A. I might 
have had it typed for me. 

Q. You said that you typed it yourself? A. I could not type 
the minutes of the meeting. 

Q. When you said that you typed it yourself, did you mean that 
you had someone else typewrite it for you? A. Yes, sir. 

217 Q. Then when you say “typed it myself,” you mean to 
say now that that means nothing? A. It does not mean that 
1 necessarilv did it. because I could not have done it. 

Q. Then what do you mean by saving that therefore il must he 
faulty? A. Well. I mav have typed it—I do not think I did—I 
have no recollection of doing it. and I say it must have been terribly 
faulty, because T could not type it, could not type enough to do it. 

Q. Did you have a Koval typewriter {it that time? A. A Koval 
typewriter, yes. sir 

Q. You had a Royal typewriter? A. Yes, sir." 


Witness further testified that there was no slock of the Intem>ast 
Company issued to anyone other than to himself, Beattie and Elkins 
and none sold to any outsider. Witness issued bO.OOO to Mrs. 
Elkins: has forgotten whether he endorsed it in her mime or en¬ 
dorsed it and gave it to Richard Elkins; that was stock that had 
been issued to witness. Elkins told witness he had transferred to 
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his mother $50,000 worth of the stock. Witness was Secretary of 
11 io Company; the stock hook was in hi< custody as Secretary; he 
had control of the stock hook and made the entries therein and so 
far as the stock hook showed, the stock was all issued to him and 
Elkins; may he a little to Beattie; does not know whether accord¬ 
ing to the stock hook any stock was issued to Mrs. Elkins; he, 
witness, had 350,000 shares of the Mock and of which issued 50.000 
to Mrs. Elkins. The money put in by Mrs. Elkins was given 
21(3 by Richard Elkins to Beattie to spend in Oklahoma City; 

Beattie had no olliee in the Company other than director; 
the Company had an otliee of two rooms at 50 Broad Street, New 
York City, and witness was in charge of it. The Company built a 
plant in Oklahoma. A small one. Witness had $350,000 of stock 
and does not know what became of the Company. Inquired of 
Elkins who told him he, Elkins, expected to reorganize it with 
Mr. Baker as Secretary. Since Elkins’ death in .June. 1920, has 
never incpiired of anyone what became of the Company. Does not 
know now what became of it. Does not know whether the Com¬ 
pany went out of business in 1919. lias seen Beattie around the 
Court house during the trial and never has inquired of him what 
became of the Intercoast Company. Is in ignorance of its fate. 
Never received any dividends on his stock. The condition of the 
Company when witness quit it was. it had the Cornell rights west 
of the Mississippi and the building in Oklahoma and an oflice in 
New York. Does not know what became of the U. S. Consolidated 
Oil Company. Does not know whether it is operating now or not. 

Thereupon the following occurred in the presence and hearing 
of the jury: 

By Mr. Johnson: 

Q. Then you do not know what became of the United States Con¬ 
solidated Oil Company? A. No, I do not. 

Q, And still you had a half interest in notes aggregating $85,- 
000 now, which are unpaid by them? A. Yes. 

Q. Was suit ever brought on those notes? A. Well, Elkins had 
the notes and he talked about bringing suit, I don’t know whether 
he did or not. 

219 Q. Tsn't it a fact that suit was brought on those notes after 
you had the talk with Mr. Willcox in Mr. Willcox’s office in 
the early part of 1919 in regard to the notes? A. Well, I mav have. 
1 don’t recall the thing. I may have. yes. 

Q. Don’t you know suit was brought against the indorsers on those 

notes at that time? A. No. I do not. at least I don’t recall, mav 

/ %/ 

have been. 

Q. Did v 011 ever take occasion to inquire of Mr. Elkins what be¬ 
came of those noDs A. I remember him telling me he did not think 
he could collect them. 

Q. But vou never knew that suit had been brought on the notes? 
A. I wouldn’t say that, he said he was going to bring suit several 
times, but I say I don’t know whether he actually did or not. 
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Q. You had a half interest in those notes? A. Yes. 

Q. And you never inquired whether suit was brought on them 
or not? A. He told m<* lie never got any money on them, that is 
all I was inteiested in, he just said he never collected on them, there¬ 
fore T wasn’t interested in what became of them. 

Q. Wouldn't you be interested in exercising legal diligence in the 

notes if you had that much-A. 1 know lit* had 11 it* same interest 

1 had. if he thought he could collect them lit* would, we both 
220 discussed collecting them, he said he was going to bring suit, 
then he said he did not think he could collect on them and 
it sort of died off. 


Does not know whether or not the $200,000 of notes given 
by the V. S. Consolidated Oil Company were canceled. It is 
possible that they were and $100,000 in notes issued in their place. 
Had an interest in the new notes; a verbal agreement in regard to 
it, the same as to the old ones. The agreement by which Elkins 
promised to give witness a one-third interest in his oil and gas 
leases in We«t Virginia in consideration of the witness not taking 
all of his $."i00.000 in stock was at the time the Intercoast Company 
was organized which was in 1010. Was made in Elkins’ room at 
the Waldorf and witness does not know whether there was any¬ 
body present or not. Thereupon the following occurred in the 
presence and hearing of the jury: 

Q. Did Mr. Elkins state to you at that time what his interests in 
West Virginia and vicinity consisted of? A. No, he did not. 

Q. Did you inquire? A. No, I did not. 

Q. Did you know without inquiring? A. No. 1 did not. 

Q Did you ever make any inquiry as to what that interest con¬ 
sisted in? A. No. not at that time, no. 

Q. Did you know whether he had one lease or one hundred leases? 
A. No. I did not. 

(). You had pot the remotest idea, had vou? A. 1 had 
221 not. 

Q. And you never inquired of Mr. Elkins or anyone else? 
A. No. I did not. 

Q. You simply took an agreement from him to assign to you a 
third interest in his oil leases as tlicv existed at that time? A. Yes.” 


Witness further testified that the assignment of those interests was 
not executed to him until the early part of 1920, April or May, some¬ 
where around there. Doesn’t think it could have been before then. 
Witness fixed the date as around April and May in a general way. 
Thereupon the following occurred in the presence and hearing of 
the jury: 

Q. How do you fix that date. Mr. Richmond? A. Yes. 

O. How do you fix it? A. Around April or Mav, yes. 

Q. Why do you say April or May instead of February or March? 
A. To the best of my recollection those are the month- I got it. 
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Q. Have you any means of fixing the date in your memory? A. 
No, I have not. 

Q. Where was it that assignment was delivered to you? A. In 
the Traymore Hotel. 

Q. That was in Atlantic City? A. Yes. 

222 Q. Was anvone present when it was delivered? A. No. 

Q. W as Mr. Elkins stopping at the Traymore Hotel then? 
A. No. I was stopping at the Traymore. 

Q. Where was Mr. Elkins stopping? A. I think he had a house 
there in Atlantic City. 

Q. Do you know whether he did or not? A. To the best of my 
recollection he had just taken a house. 

Q. Wheie was this house? A. In Ridgeway Avenue, I think 
the name of the street was. 

Q. And you were stopping at the Traymore? A. Yes. 

Q. How did you happen to meet him at the Traymore on this 
occasion? A. Well, I called him up and he met me there, came 
down to meet me. 


Q. You told him you wen* in town? A. Yes, I came over, we 
talked on the phone in New York and T came over to see him. 

Q. When he came down he delivered this paper to you? A. Yes. 
Q. Had you said anything about it on the telephone? A. No. 


Q. He simply had anticipated your-A. Well, 1 had been boning 

him for it a long time, so I suppose he took this opportunity. 

Q. When was the last time you had spoken to him about 
22M this paper? A. Several weeks, a week or so before. I don’t 


recall. 


0 You say the paper was handwritten? A. Yes. 

O. Whose handwriting? A. Mr. Elkins’. 

0. You recognized that? A. Yes. 

O. And this was in April or May of 1020? A. Yes. 

Q. How long was the paper? A. Oh, a few lines. 

0. Just a few lines? A. Yes. 

O Witnessed? A. No. 

Q. How many lines was it? A. Well. I can t say. it was a short 
note, half a page. 

O. Half a dozen lines? A. Yes. 

O. Half a dozen lines? A. I don t recall exactly how many lines. 
O. You had the paper in vour possession some time, did you not* 
A. Yes. T did. 

Q. Aon had it in your possession for some time, had you not? 
A. Oh. ves. 


Q. Can von «av how long it was, half a sheet or a ouarter of a sheet 
or a full sheet? A. Tt was five, six or seven lines. 

221 Q. A on say the paper recited the consideration? A. Well, 
ves, it, did, ves. 

O. A r ou have said that paper recited a consideration have vou 
not? A. A r es. 

O. Did it describe the oil leases? A. No, it did not. 

Q. How did it refer to them? A. Tt just said. “T hereby give vou 
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a third interest in my gas and oil leases in West Virginia and Ohio/’ 
I think it said. 

Q. Is that all it said? A. No, in consideration of your accepting 
350.000 shares of the Intercoast Company instead of a half interest 
to which you are entitled, something like that. 

Q. The Intel coast Company had been out of business then for 
about a year, had it not? A. Well, it had been out of business 
sometime, at least it had 1 ecu laying dormant for sometime. 

O. It had been out of business for something over a year? A. It 
had ? 

Q. ITad it not? A. Yes. I would think—I don’t know, I didn’t 
have charge of the company, I don't know whether it was out of 
business or not. 1 had resigned as secretary and sent the books over 
here to Washington, and didn't have charge. I didn't know whether 
it was out of 1 usiness or not. It was out of business so far as I was 
concerned, except 1 had the stock.*' 

Witness does not recall the date he resigned as Secretary of 
225 the Intercoast Company. Does not know whether Mr. Baker 
was Secretary in 1020. His only source of information about 
the Company wa< Mr. Elkins. who said he was not doing anything 
with it. The offices in New York were given up in the early part 
of 1017: docs not remend er the date. After that it had a Washing¬ 
ton office with Mr. Fenton, who was Secretarv to Senator Davis 
Elkins. Docs not know where the Washington office was. or where 
Mr. Fenton's office was. After witness had received the assign¬ 
ment of the one-third interest from Elkins he took it home and 
put it in his iron box in his home in New York. May have showed 
to to his family, hut does not think he showed it to anyone else. 
Does not know whether anyone e-Fe has soen it. After he received 
it never took occasion to inouire as to what the leases consisted of. 
Has known Xoblo Beattie* five or te*n veals; during 020 saw him 
occasionally in Yew York. Know that lie* had charge of Elkins’ oil 
and gas interests in West Virginia and never inquired of him what 
these interests e*emsis1cd in. Never talked with him about it at all. 
Beattie neve r volunteered anvthing about them. Witness never con- 
tributed any meme v toward the* operation of the concessiem. Never re¬ 
ceived any statement from Mr. Beattie* with inspect to the* oil and gas 
lease's made* the* subiee*t of the* assignment: Newer re>e*e*ive*el any state*- 
ment fie*m him at all: ne*ve*r wre;tc Mr. Be*attie* in re*garel te» it. \\ it- 
ness further te*stifie*d he kne w the firm of Enughlin. Cdrarel, Beavers 
A Halnin. Took the* note in suit (nlaintiff's Exhibit #3) to Mr. 
Girarel to start an action, at least to file in the Elkins’ estate; hael a 
talk with Mr. Bowers e>f that firm in regard te» it; took the note itself 
to Mr. Girarel personally, and a eopv also. Left only the copy 
220 with him. The cony of note* was made* bv a stenographer in 
the* Biltmoro Hold. Witness identified his signature to the 
affidavit. Defendant.-’ Exhibit #105. When he appeared before the 
notary that note* was appended 1e> it whe*n he* swore to it. There¬ 
upon the following oevurred in the* presene-o and hearing of the 
jury: 
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Q. Is this a copy of the note you left with Mr. Bowers? 

A. I find it is an inaccurate copy, the girl made a mistake, I gave 
one to Mr. Beale later on, and I find out that is the same copy, the 
same mistake has been made, I took the original note down to Judge 
Girard and showed it to him and then a few da vs later he said 
to bring down a copy “because I want to send down a copy to 
Washington”, and I had these copies typed at the Biltmore and I 
guess the girl made an error in typing them, and I gave one to 
Mr. Beale and one to Judge Girard.” 


Thereupon Defendants’ Exhibit # 195 was offered and received 
in evidence. Witness then further testified that he saw Mr. Bowers 
of that firm; left with him a copy of {he note. Thereupon the 
following occurred in the presence and hearing of the jury: 

Q. And you gave him an account of the circumstances under 
which it was executed? 

A. Well, explain that to me. What do you mean? 

(). Did you not tell him that the assignment, the surrender of 
which this note was given for, was drawn by Mr. Osborn. 

A. Mr. Osborn? 

Q. Yes. 

227 A. No, I did not. 

Q. You did not tell that to Mr. Bowers? 

A. No, no. 

( l . You did not tell Mr. Bowers—you had a talk wtih Mr. 
Bowers, did you not, Mr. Richmond? 

A. Yes, sir, I did. 

Q. Are you willing to state what you said to Mr. Bowers? 

A. Well, I did not sav anvthing about that, to the best of my 
recollection. 1 just told him that 1 had this note and asked him 
to file it for my account—to just file it for me wherever the will was 
prohabted. 

(). And he did not inquire of you the circumstances under which 
the note was received by you? 

A. No, I do not think so. 

(). Are von sure that he did not? 

A. Why yes; to the best of my recollection, we did not discuss it. 
(). Did vou give him any information as to the circumstances 
under which this note was delivered to you? 

A. No, 1 did not: not to my recollection. 

Q. Do you remember saying anything to Mr. Bowers about the 
assignment of the note? 

A. Why 1 may have told him that I had an assignment given 
to me anil relinquished it for this note, but I do not think that 
I went any more than that. 1 will tell you: it comes back to me that 
Mr. Bowers mav have asked me who drew the assignment lor Elkins, 
and 1 am not in a position to say who drew the wording of that 
11)20 note that Mr. Ell \ 1II ^ ,* ■ 1 NClllC. 1 , ^ 

1 may have said that Mr. Osborn was Mr. Elkins’ lawyer, but 1 did 
not say that- 

22S Q. (Interrupting.) You did not say to him that Mr.-- 

A. (Interrupting.) How could l? 
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Q. I don't know. I am not on the stand. A. How is that? How 
could 1 sue;cost that? limy could I suggest something that 1 knew 
nothing about? How could I know where Mr. Elkins got the word¬ 
ing from? He never told me and I don’t know. 

Q. Mr. Richmond, aic you willing that Mr. Dowers might testify 
in this case? A. I beg pardon. 

Q. Are you willing that Mr. Dowers might testify in this case? 
A. I cannot stop Mr. Dowers from tes ifving if he wants to. 

Q. Aie you willing that he may do so? A. I have nothing to 
sav about it. lie can come in and testify as much as he wants. 

Q. Then if Mr. Dowers comes and testifies, he comes with your 
permission, you understan 1? A. 1 come and give Mr. Dowers per¬ 
mission to come and testify? I do not know what is the idea. I 
have nothing to do with him. 

The Court: The situation is this. Mr. Richmond, that Mr. Dowers, 
having acted as your attorney, cannot over your objection be per¬ 
mitted to testify to anv conveisations in regard to a matter about 
which veu told him. Mr. Johnson is asking vou if vou waive the 

t H t. t 

privilege of silence on his part? 

The witness: 1 will leave that to my counsel, because I am not 
competent to judge whether 1 should reserve my rights or not. 
229 Mr. Beale: Answering Mr. Johnson’s question, I will say 
that I have such confidence in my client Mr. Richmond, that 
if Mr. Johnson desires to do so be may bring Mr. Dowers down 
here and all of his friends that he wants to testify, but I will not 
consent to this case being delayed twentv-four hours in order to 
bring them. That is mv answer.” 

Witness then further testified that Mr. Fejer was present when 
when Elkins put his initials on the note; Plaintiff’s Exhibit #3. 
After Elkins went to California witness wrote several leteis to 
Elkins, l ut evidently they were never received and Elkins wrote 

%j « 

and complained that witness had not written to him. Witness did 
not have any of the letters that Elkins wrote to him while Elkins 
was in California. There were only two or three of such letters. 
When Elkins died witness wa- in Europe and returned to New 
York New Year's eve 1923. Witness testified that his occupation 
was an oil man and had an interest in a Mexican oil concession and 
bad been in other occupations. The note sued on ( Plaintiff’s Ex¬ 
hibit #3) was assigned by witness to a man by the name of DcMesa. 
Thereupon the following occurred in the presence and hearing of 
the jury: 


Dv Mr. Johnson: 

Q. 1 will ask you. Mr. Richmond, what consideration was paid 
for this note by Mr. DeMesa? 

Mr. Beale: I object to that, if your Honor please, on the ground 
that it is irrelevant, immaterial and incompetent. We have had 
this question up before: your Honor has ruled on it, and I have 
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authorities here. The question of consideration does not enter into 
it at all. If your Honor has anv doubt in the world with 
200 respect thereto, T would prefer to have your Honor change 
your ruling, because I am not willing for him to be satisfied, 
to satisfy Mr. Johnson's curiosity on the subject as to what the gentle¬ 
man got. The only thing that is necessary is a consideration, and 
it has no bearing upon the issues. A sale for the consideration 
of one dollar is enough on its face to warrant the passage of the title. 

The Court: I think that is so, Mr. Johnson. 

Mr. Johnson: It is only offered as bearing on the genuineness of 
the note. If the consideration was grossly inadequate it would have 
some bearing on the genuineness of the note. 

The Court: That would be going pretty far. I will sustain the 
objection.” 


Thereupon to the ruling of the Court sustaining the objection and 
refusing to permit the witness to answer the question propounded, 
the defendants by their counsel then and there excepted. There¬ 
upon certain exhibits were offered in evidence by counsel for the 
plaintiff for the purpose of showing misspelled words by Mr. Elkins 
and it was conceded bv counsel for the plaintiff that the exhibits of 
defendant, among them being #71, 72 and 73 were admitted in 
evidence for the purpose of comparison, including spelling. There¬ 
upon the plaintiff introduced evidence tending to show that a Royal 
typewriter was sold to John Richmond in 1917 and in part payment 
for the same an old Royal typewriter was turned in, the said last 
mentioned typewriter having been purchased on December 26, 1912. 
Thereupon the plaintiff rested. 


Thereupon further to maintain the issues on their part joined the 
defendants called as a witness in surrebuttal Spottswood I). Bowers, 
who testified in substance that he was a member of the firm 
231 of Loughlin. Girard, Bowers & IJaplin, Attorneys at Law, 
New York City. Mr. Girard of the firm being James W. 
Girard, formerly Minister to Germany. That that firm had pro¬ 
fessional relations with John MeYicker Richmond, who was intro¬ 
duced to the witness by Mr. Girard. Thereupon the witness was 
asked what was the nature of the business that he had with Rich¬ 
mond to which witness replied that that was a privileged communica¬ 
tion. Thereupon counsel for the plaint iff stated that the privilege 
was waived and that he was invited to testify to anything that he 
may have to do with this case with Richmond. 

Thereupon the witness testified that the business was about a claim 
of $150,000 against the estate of Richard E lkins and was on a note; 
that lie never saw the original note, but had a copy of it given him 
by Mr. Richmond. Witness then produced the copy of the note that 
Mr. Richmond gave him which was marked Defendants’ Exhibit 
#219 was admitted in evidence and is in the words and figures fol¬ 
lowing : 


(Here follows exhibit, marked page 232.) 



t« ac Ul* aortal* QMtlMt «Ut iMtWMa M MUl* la 

1918 in wbloh oMtnst and wa^mmt for good oonaldaratlaa ty 
no raoalrad fna hla I |»vt, uilgMd ud tnuifdmd to bln 
one-third partaarahlp interact In all ay gu and oil laUnuta, 
pvepartlaa, loaoao and contract* looatod in V»«t Virginia and 
riolnltj and bo baring ro-transferred to no b&a one-third Inter¬ 
act in all of aald iatcraat raoitad in oaid oontraot.Xn ocnaidara¬ 
tion thereof 1 bar*by agree to pay to bln the ana of On* Bundled 
and Fifty fboaaaad ($180,000.00) Dollar* within on* year and a 
half fran tbia data, with iatcraat at alx paroaat, April nine¬ 
teenth, 1931. 

RlCfMXD 11X2X8 

i 

April 19, 1931 
law York pity 





BEST COPY AVAfLA 


:JB* 


from the original bound volume 
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233 The witness tlien testified tlint the pencil memorandum 
on the copy (Defendants’ Exhibit 219) was partly in Mr. 

Hirard’s writing and partly in his own, the latter being the address 
295 Park Avenue and the telephone number and the initials in 
shorthand were by the witness's stenographer and that none of them 
were on the note when he received it. it being a typewritten copy 
with nothing on it. It was given him by Richmond as a copy of the 
note he wanted the firm to present against the estate. Defendants’ 
Exhibit #195 was then shown the witness and he testified that lie 
had seen it before; that it was signed bv Mr. Richmond in the 
office of the witness before one of the notaries in that office; that 
he. witness, sent it to Mr. Snyder: that he first had the paper pro¬ 
bated in the District of Columbia and subsequently sent it to Snyder 
as attorney for the Elkins’ estate. That Richmond first saw witness 
about the note in Januarv of 1923 or at least before February 14th; 
Richmond saw witness in the latter's office four or five times and 
they talked together over the telephone several times. Witness made 
a memorandum in shorthand of the first conversation he had with 
Richmond. Refreshed Ins recollection bv the memorandum and 

t/ 

further testified that Richmond had the copy of the note (Defend¬ 
ants' Exhibit #219) and witness asked him about it and what the 
circumstances were which Richmond gave to witness as follows: 

“Richmond was having lunch with his daughter and wife in Del- 
monieo's about April 19th. 1921. Elkins came up to me and had 
that agreement with him. They got up to go out of the room, and 
he took this out and said he brought it up for me to sign. Joseph 
Fair is the way that I have it spelled, Director of music at 

234 Delmonieo’s came over and sat down and said to Mr. Elkins, 
'1 think we should initial this.’ Richmond took out a foun¬ 
tain pen and initialed ihe change. This was done in the presence of 
Fair. Mrs. Richmond. Dorothv Richmond, his daughter. Elkins 
told Mrs. Richmond that Richmond was now going to get some 
money. Carl Flanders drew the contract shortly before this between 
Elkins and myself for the building of a pipe line, and Elkina told 
Flanders that Richmond was a partner of his in the oil and gas. 
James W. Osborn drew the 1919 contract, and his office might 
have a copy. He was attorney for Elkins. Witness to the agreement 
was Harry Hawthorne, who was a foreman of the Astoria plant, 
and also went to Oklahoma to help build the plant out there built 
by Elkins and Richmond, lie could testify to the signing of the 
agreement and to a conversation which took place. lie is in New 
5 oik. 11 is address is 392 2nd Avenue, Astoria. There are four or 
fhe people who know of the existence of the agreement. Richard 
Hibson. the agreement was discussed in his presence by Elkins and 
Richmond, and also in front of Carl Flanders.” 

\\ itness further testified that after he made these notes he told Rich¬ 
mond in a general conversation that he, witness, wanted to be very 
careful and sure of his ground in presenting the claim against the 
Elkins estate and could not afford to have his firm’s name used in 
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making a claim of this kind unless lie had carefully investigated and 
satisfied himself that it was all right. That that was the reason of 
his asking so carefully at that time for whatever evidence Richmond 
had to support the note. It was in answer to these questions that 
witness made these notes. Richmond also said he might have 
23d a copy of the agreement of 1919—that he had been moving. 

lie had two trunks full of papers that it would take time to 
look over. lie was just hack from Europe. That he might have 
a copy of it, and that he might have a copy in Mr. Osborn’s office. 
Witness never saw a copy. The agreement referred to w'as that men¬ 
tioned in the copy of the nole purporting to be the consideration for 
the $150,000.00. Witness told Richmond it was very important that 
he should have that agreement and know' about it. Witness never 
saw it. 


On cross-examination the witness testified that Richmond in 
mentioning Mr. Gibson said that Gibson was a witness who could 
be relied upon. W itness told Richmond that he, witness needed 
considerable witnesses. Witness had an agreement with Richmond 
for a 250 fee contingent upon litigation and in case of settlement 
out ol court the fee would be 200. Witness’ firm has asserted at¬ 
torney’s lien of 250 . Witness received a letter from Mr. Beale as 
attorney for Mr. DeMesa. assignee of Richmond of the note sued 
on, which was admitted in evidence and is in the words and figures 
following: 


u 


New York Citv, 105 Broadway, July 17th, 1923. 

%J 7 */ / 7 


Laughlin, Gerard, Bowers k llalpin. Esqs.. 
40 Cedar Street, 

New York Citv. 


In re Richmond. 

My Dear Sirs; 

Mr. Hannibal de Mesa of the Hotel Vanderbilt has referred to 
this office your letter of the 10th inst. 

Mr. de Mesa has requested us to say to you that the assignment 
by Mr. Richmond was an entire one without reservations and that 
the full and complete title and ownership of Mr. Richmond’s claim 
against the Elkins estate became vested in Mr. de Mesa and there¬ 
after by him in turn was similarly assigned to the Equitable In¬ 
vestment Corporation of Washington, D. C., without knowledge of 
your lien. 

Mr. de Mesa explained that whether or not Mr. Richmond will 
receive any part of the moneys accruing from the claim will de¬ 
pend entirely on Mr. de Mesa s generosity. 

However, before exercising this largesse Mr. de Mesa assures me 
you will have ample notice thereof. 

Yours very truly. 

(Ndg.) 

B/W.” 


PHELAN BEALE. 
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235 Thereupon defendants’ recalled the witness Noble Beattie, 
who testified that the leased properties contained in the con¬ 
tract made by Elkins with the United Fuel Company did not in¬ 
clude any of the leases Elkins had prior to July 1920. 

Thereupon the defendants rested. 


The foregoing was the substance of all the evidence in the ease. 
Thereupon the plaintiff played the court to instruct the jury as 
follows: 


“The Jury is instructed that the assignments offered in evidence 
in this case and marked Plaintiff’s Exhibits Nos. 1 and 2 trans 
ferred to the plaintiff the entire legal rights of John Rich- 
227 mond growing out of the instrument known as Plaintiff’s 
Exhibit No. 2, and if they believe from the evidence that 
John Richmond would he entitled to recover thereon if said assign¬ 
ment- had not been made, then the plaintiff is entitled to a verdict 
in the full amount claimed.’’ 


which said instruction the court then and there granted. There¬ 
upon the defendants requested the court to instruct the jury as fol¬ 
lows : 


lh fondants' Prayer No. 7 


The Jurv are instructed to render a verdict for the defendants on 
the second count of the plaintiff’s declaration. 

W hich said player the court then and there granted. 

Thereupon defendants prayed the court to instruct the jury as 
follows: 


‘‘The jury are instructed that the burden is on the plaintiff to 
establish by a fair preponderance of the evidence that on the 19th 
day of April. 1921 John Richmond delivered to Richard Elkins a 
certain contract made between said Richmond and said Elkins in 
19-0. wheiebv said Elkins for good and valuable consideration 
tiansfened to said Richmond a one-third partnership interest in 
all said Elkin."' gas and oil interests, properties, leases and con¬ 
tracts located in West Virginia or vicinity and that said 
Richmond retransferred to said Elkins said one-third interest? in 
all of said interests recited in said contract, and that in consideration 
thereof, said Elkins signed and delivered to said Richmond the 
said document in evidence, plaintiff’s exhibit No. 3.” 


which said prayer the court then and there granted. 

228 Thereupon the defendants prayed the court to instruct 
the jury as follows: 


Defendant# Prayer No. 2-/1. 


“The jury are instructed that the burden of proof is on the plain- 
till* to establish, by a fair preponderance of the evidence, all the 
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facts necessary to entitle it to maintain its action; and in the pres¬ 
ent case unless the jury is satisfied by such preponderance of the 
evidence both that tlie note which is the subject of the 
present suit, is the genuine note of Richard Elkins and that the 
consideration recited in said note as having been delivered by 
John Richmond to the said Richard Elkins actually was so de- 

t- 

livered, then the plaintiff* has not met the burden so imposed upon 
it, and their verdict should be for the defendants.*’ 

which said prayer the court then and there granted. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 

Defendants' Prayer Xo. 3 

“The jury are instructed that if they find from the evidence that 
the signature of Richard Elkins to the document, plaintiff's ex¬ 
hibit 3, was not written on said document by said Elkins at or 
about the time said document bears date but was written thereon 
some time before that date, and that the body of said document 
was typewritten over said signature after said signature was writ¬ 
ten thereon and was so typewritten without the knowledge or con¬ 
sent of said Richard Elkins, then their verdict should he for the 
defendants. 

But the court refused to grant said instruction, to which ruling 
of the court refusing to grant the same, counsel for the defendants 
then excepted. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 


239 


Defendants' Prayer Xo. 1. 


“The jury are instructed that if they find from the evidence that 
John Richmond did not deliver to said Richard Elkins on the 19th 
day of April, 1921, a contract and assignment made between Rich¬ 
ard Elkins and John Richmond in 1920 wherein for good and 
valuable consideration received by said Elkins from said Richmond 
said Elkins gave, assigned and transferred to said Richmond one 
third partnership interest in all said Elkins' gas and oil interests, 
properties, leases and contracts located in Wed Virginia or vicinity, 
then there was no consideration for the document, plaintitf's exhibit 
3, and their verdict should be for the defendants.' 

But the court refused to grant said instruction, to which ruling of 
the court refusing to grant the same, counsel for the defendants 
then and there excepted. 

Thereupon the court modified said instruction, Defendants' Prayer 
No. 4, by striking out therefrom the words "for good and valuable 
(onsideration received by said Elkins from said Richmond.’’ and 
granted said instruction as so modified. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 
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Defendant* Prayer Ao. A. 

“The jury are instructed that if they find from the evidence that 
John Richmond did not deliver to said Richard Klkins on tin* 10th 
day of April. 10*21 a contract and assignment made between Rich¬ 
ard Klkins and John Richmond in 10*20 wherein for good and valu¬ 
able consideration received by said Klkins fioni said Rich- 

240 mond said Klkins gave, assigned and transferred to said 
Richmond, one third partnership interest in all said Klkins’ 

gas ami oil interests, projertiis. leases and contracts located in West 
Virginia or vicinity, then ihcre was no eon.dderation for the promise 
and agreement of said Richard Klkins. if the jury find there was 
such a promise and agreement, to pay to said Richmond the sum of 
$150,000 within one and one half years from April 10th. 10*21 with 
interest at six per centum, then their verdict should he for the de¬ 
fendants.” 

hut the court refused to grant said instruction, and to the ruling 
of the court so refusing to grant the suite the defendants, bv their 
counsel, then and there excepted. Thereupon the court modified 
said instruction No. 5 by striking out therefrom the words “for good 
and valuable consideration received by said Klkins from said Rich¬ 
mond/ and as so modified granted said instruction. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 

Defendants' Prayer A o. C. 

“The jury are instructed that in determining the question whether 
or not the signature of Richard Klkins on said document, plaintiff’s 
exhibit •'*>. was written thereon some time before the 10th day of 
April, 19*21. and that the body of said document was typewritten 
thereon after said signature had been written by said Richard Klkins 
and without his knowledge or consent, they mav consider all the 
evidence in the case, including such evidence, if any, as they may 
find tends to show that there was no consideration for said docu¬ 
ment. plaintiff’s exhibit tf.” 

241 but the court refused to grant said defendants’ instruction 
No. h. and to ihe ruling of the court refusing to grant the 

same the defendants, by their counsel, then and there excepted. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 

Defendants Prayer A o. 7. 

“If the jury find from all the evidence in the case that the late 
Richard Klkins did not promise to pay to said John Richmond the 
sum of $150,000 within one and one half years from Anril 19th. 
19*21 with interest at six per centum in consideration of the sur¬ 
render and delivery to said Elkins hv said Richmond of a certain 
contract and assignment between them made in 1920 in which 
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contract and assignment for good and valuable consideration by 
said Elkins received from said Richmond, said Elkins gave, as¬ 
signed and transferred to said Richmond one third partnership in¬ 
terest in all said Elkins’ gas and oil interests, properties, leases and 
contracts located in West Virginia or vicinitv and in considera- 
lion also of the retransfer to said Elkins of said one third interest, 
then their verdict should be for the defendants even though the 
signature appearing upon said document, plaintiff’s exhibit .*». is the 
genuine signature of Richard Elkins.” 

but the court refused to grant said instruction, and to the ruling 
of the court refusing to grant same the defendants, by their counsel, 
then and there excepted. 

Thereupon the defendants prayed the court to instruct the jury 
as follows: 


242 


Defendants’ Prayer So. X. 


“The jury are instructed that if they find from the evidence that 
any witness on either side who has testified in the case has wilfully 
testified falsely, in this trial to anv material fact al out which ho 
could not be reasonably mistaken, they mav disregard the whole of 
said witness’ testimony.” which said instruction the court then and 

t/ 

there granted. 

Whereupon the court charged the jury as follows: 


243 


Charge to Jury. 


The Court: Gentlemen, there are two counts in this declaration, 
that is to say, the plaintiff has undertaken to state its case in two 
different aspects. For certain reasons, which I need not explain to 
vou, 1 instruct vou to reach a verdict for the defendant on what is 
known as the second count in the declaration, that leaves only the 
first count for vou to consider. 

t> 

About the plaintiff’s title to this note, there is nothing in the 
evidence, that is, in the case, which would warrant you in finding 
that, so far as the mere assignment of the note is concerned, plain¬ 
tiff has not a perfectly good assignment, so the situation in that 
respect is simply this, if Richmond might have recovered on this 
note, had he retained possession of it and brought this action, bv 
the same token the Equitable Investment Company is entitled to 
recover, because it holds a perfectly good and unassailed assignment 
of whatever rights were vested in Richmond under the note, if he 
had any rights under it. 

I think I might as well say just one word to you about the use 
of expert testimony in a case of this kind. There are some things 
which are just as much open to your observation and to my obser¬ 
vation as to the observation of anybody, no maatter who he i<. 
Wo are as apt to see them and we are as apt to draw the correct in¬ 
ferences from them as anybody else. About such matters as that it 
is not permitted in court to have witnesses placed on the witness 
stand to express any opinion, because it is purely a question of 
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fact regarding matters coming, a? I -ay. within llie ordinary scope 
of the ol serration of the man on the street. Hut there are certain 
other situation- which it is altogether likely that von and 

244 1. in looking at an instnniKnt such as this instrument here 
in question, might not perhaps he able to see in it what 

somebody else might see in it. namely, some man who has made 

himself hv his close studv. intimate studv of detail in such matters. 
• • ». 

would be likely to see. And that is why it is permitted in a case of 
this kind to bring on to the witness stand for the purpose of hav¬ 
ing them express their opinions people who, by their study of hand¬ 
writing, as it used to he altogether, and by their study of type¬ 
writing, as it has now come to he also since typewriters have some 
into vogue, men who by their study and attention to such things 
are able to see what perhaps would escape your attention and mine 
if we looked at them in the wav we ordinarily look at such things, 
so on both sides they have produced here experts in handwriting 
and typewriting, and those experts have given their opinions on 
various points in regard to this case. You are not hound by those 
opinions; those opinions arc facts in the case to he weighed by you 
as you would weigh anv fact in the case. You arc to give that 
weight to the opinions that have been expressed which you think 
the opinions are entitled to upon a consideration of the demeanor 
of the witnesses as they gave their testimony, upon a consideration 
of what they say has I ecu their experience, and upon a considera¬ 
tion of what you yourselves have ol nerved in regard to these various 
writings. In other words, you take their testimony for what it is 

worth, and what it is worth is for von to sav and not for us to 

«■ •. 

expiess any opinion about. 

There is only really a single issue in this case, although it will 
probably make ihe situation clearer if I say it is divided into two 
parts. Did Richard Elkins execute and deliver this note, 

245 plaintiff's Exhibit 5? That is one. If he did, did he get 
from Richmond the consideration which the note recites as 

having gone from Richmond to ETkms? 

Now’ keep in mind that with all the evidence in the case during 

tlie giving of which there have come up sharp issues as to certain 

points, certain facts, with all that, keep in mind that you have to 

decide onlv those two things as the issue in this case. Was the 
« 

note of Richaid Elkins executed and delivered by him, did the 
consideration recited in it go to him from Richmond? Now’ on 
those issues, or upon that issue, whichever way you want to look 
at it, the plaintiff has the burden of proof. That is to say, as I 
have told vou several times before, the plaintiff must satisfy vou bv 
that which vou find to he the facts of the case, that Richard Elkins 
did give that note and that he got that consideration. 

Of course, in considering the case, you do not consider merely the 
evidence of the plaintiff, you also consider the evidence which the 
defendant has produced here. You do not consider them separately. 
The plaintiff is here and the defendant there, take all the evidence 
in the case which has been admitted, and which has been admitted 
because, as a matter of law’, it is believed to be relevant to the inquiry, 
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you take all that evidence and consider it. make up your minds 
what you think the facts are as shown 1 y that evidence and if you 
lind that the evidence weighs in favor of the plaintiffs contention 
here, why then, the plaintiff' has sustained the burden of pi oof and 
your verdict should he for the plaintiff for the amount of the note, 
with interest on it from the dav it bears date, the 19th day of April 
1921. 

If on a consideration of all the evidence, however, you feel 
240 that it is in a balance, the two sides of this figurative, meta¬ 
phorical scale in which we weigh things here in court, if you 
think the two sides of the scale balance, that you cannot say the 
plaintiff’s side goes down bringing the defendant’s side up, why, 
then, the plaintiff has not sustained the burden of proof, and, much 
more, the plaintiff has not sustained the burden of proof if the de¬ 
fendant’s side of these imaginary scales goes down and brings up 
the plaintiff’s side. 

I am going to take up first the question of the genuineness of this 
note and then take up the other question about the delivery of the 
note and the matter of the consideration. 


Except for the purpose of endeavoring to instruct you as to the 
law of the case, it is none of mv business what the facts are. That 
is entirely a matter for the jury. 1 may mention—I will do as 
little of it as possible—I may mention some of the evidence in the 
ease, but if I do, I want you to understand, please, that it is only 
for the purpose of illustration. You do not know, and T confess I 
do not know, whether I have reached any judgment in my own 
mind as to whether the plaintiff has sustained the burden of proof 
or whether,this fact alleged by one side has been proved or that fact 
alleged by the other side has been proved. I am not obliged, for¬ 
tunately for my peace of mind, to reach conclusions of fact when 
we are trying a case before the jury. I have to do it in the equity 
court, and I appreciate the difficulty of it from that experience. 
So if I mention any part of the evidence do not think, please that I 
attribute any particular weight to it or that I want you to believe 
that the plaintiff has proved this or the defendant has proved 
247 that, or vice versa, I simply do it. as T say. to help me in 
getting over to you the law of the ease, and of course if T 
state what the defendants’ contentions are. or what the plaintiff’s 
contentions are, T do not want you to think that I am endeavoring 
to make an exhaustive statement of what they are, that would prac¬ 
tically mean T was summing the case up again, and that has been 
done ably on both sides. Tf T mention their contentions, it is sim¬ 
ply for the purpose of demonstration. 

Now we have a paper here which admittedly bears the genuine 
signature of Richard Elkins. Is it a genuine paper? It is not 
a genuine paper merely because it bears his signature. lie may have 
signed that paper and left it around somewhere and someone else 
may have gotten hold of it and put in what is a 1 ove the signature. 
Sombody, it may have been Richmond or anybody else, it makes no 
difference,—the defendants, I believe, contend here that Richmond 
did it. Of course, if those are the facts in the case, if that is all there 
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is to it, that Richard Elkins signed that paper and somebody else 
put this disposing part above his signature and lie knew nothing 
about it, then it is no obligation which the executors of Richard El- 
kins aie bound to meet, because Richard Elkins himself would not 
be obliged to meet the purported obligation of the instrument under 
those circumstances. It may be that Mr. Elkins signed that paper 
and gave it over to somebody with authority to put in that which 
was written above his signatwie. Under those circumstances, that 
being the case, it would he a genuine instrument if he intended his 
signature should be his signature to that instrument and the person 

who wrote in, wrote in what is a 1 ove the signature, should 

248 write it in for the purpose of binding him, Richard Elkins. 

Or it may he that Richard Elkins signed the paper and later 

somebody put in that which appears in typewriting, and that Rich¬ 
ard Elkins, having that paper so written, typewritten, and with that 
signature on it, and knowing what was in it, handed it over to Rich¬ 
mond, if he did that, that would be a ratification of the writing in 
of the typewritten part of it above his signature, and it would be 
an adoption of that instrument by him as a binding instrument. 

I am simply saying these things again to present to you. I believe 
exhaustively in that respect, under what conditions this instrument 
may be treated as a genuine instrument I repeat, if that signa¬ 
ture was put there without anything above it and nobody with 
any authority from Richard Elkins, either in advance or by adop¬ 
tion of what was done, nobodv with his authority or bv his ratilica- 
tion put that typewriting on there, then the instrument is not a 
genuine instrument and of course plaintiff is not entitled to re¬ 
cover on that instrument. 

What is the evidence about that situation? Tlow are vou to 
handle the evidence. I do not want to go into even an attempt 
to deliver you a lecture upon the law. but I think I may say this 
with sufficient clearness to make myself understood, for the purpose 
of what I am saving to vou. that vou should consider there are two 
sorts of evidence, one what we call direct evidence and the other 
is what we call circumstantial evidence. Now there is direct evi¬ 
dence in this case, which, if you believe it, would permit you to 
find that this was a genuine instrument. T am not going over it 

all, or anv substantial part of it. Richmond savs that this 

249 instiument was delivered to him bv Richard Elkins. It 

is for vou to decide whether that is true or not. If vou be- 

* 

lieve it is true, then you have direct evidence that this is a genuine 
instrument, because if that is true, then Mr. Elkins handed it over 
with his signature on it. And the plaintiff may have produced some 
circumstantial evidence from which you might also infer that this 
is a genuine instiument. I am not so certain about that, there has 
been so much of it I do not remember it all. Now what is the dif¬ 
ference between direct evidence and circumstantial evidence? Direct 
evidence is just what 1 have said, if there is evidence here, believed by 
you, that shows delivery of this instrument. The defendant, to meet 
that, lias given evidence which does not directly show that it was not 
delivered, but it is circumstantial evidence which the defendants 
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claim is sufficiently strong to lead you to decide that this instrument 
was not delivered as claimed by the plaintiff. First, let us say a 
word about circumstantial evidence. Circumstantial evidence is evi¬ 
dence of facts which do not go directly to prove the thing in issue. 
You must first find from tlie testimonv that you hear in the case 
that the fact is so and so, whatever it is claimed to be, and then 
from that fact you are supposed to draw an inference, if fact A 
is so, then hy inference from that fact B is also so. Now what is 
an illustration of that in this case? 

There is testimony here to the effect that at some time when 
certain conversations were being had in the presence of Richmond 
where the question of ownership in this West Virginia property 
was being discussed, it was stated that Mr. Elkins was the only owner 
of the property, and that Richmond said nothing. Now the cir¬ 
cumstance there is that the conversation was about this prop- 

250 erty, and it was asked who was the owner, and it was stated 
that Mr. Elkins was the o-ner. That is the circumstance, 

coupled with the circumstance that Richmond said nothing. Then 
the defendant will argue to vou, if vou believe those are the facts 
in regard to those interviews, they will say to you, “Well, why 
should a man who really owned an interest in a piece of property 
sit still when it was being stated that he did not and not say “I 
do!*’ Now you see what circumstantial evidence is. It is evidence 
of a fact from which they want vou to draw an inference. Let me 
warn you again, I am not picking out that particular bit of testi¬ 
mony and expressing any opinion about it. I .just simply take it 
bv way of illustration. There are several circumstances in this 
case which the defendants rely upon as supporting an inference 
which goes against the validity of this instrument. They claim, 
for instance, that this signature of Richard Elkins was a 1918 signa¬ 
ture. They say that is a circumstance. The paper purports to have 
been executed on the 19th of April, 1921. They say the fact is, that 
is what they want you to find, that the signature was made in 1918, 
another hit of circumstantial evidence that they have brought to 
your attention. I am not saying whcthci they have proved any 
of these things or not, J am only saying that is what they want 
you to believe, and if you do believe, then they want vou to draw 
the inference. They say, “Here was a piece of property worth 
$150,000.’’ That is the circumstance. Mr. Beattie says it. was 
worth $150,000 to $170,000. Now they say “would Mr. Elkins 
promise to pay $150,000 for a third interest in that which altogether 
was teas’ worth only $150,000?” Of course the defendants ask you 
to answer that, no, he would not, and they want you to take 

251 that circumstance and couple it up with everything else 
in the case, and with all they get in that way, they want you 

to sav that this is not a genuine instrument. 


Those two things illustrate the two sorts of testimonv there are 
in this case, one direct and one circumstantial. If vou believe the 
direct testimony as I have defined it, why, then, you have got the 
very point testified to, or at least sought to be proved. If you be- 
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liove the circumstantial evidence, you may go ahead and draw your 
inferences from it. and if tlie inferences are strong enough against 
the validitv of this instrument, whv. vou mav sav so and find your 

* ’ » t * 

verdict, and find your verdict against it. So much, gentlemen, for 
the genuineness of this instrument. 

If the plaintiff has not satisfied you bv a preponderance of the 
evidence that the instrument is genuine, that is the end of the case, 
and the end should 1 c a verdict for the defendant. 

Suppose, however, the plaint ill has satisfied you that this is a 
genuine instrument, then we have a paper, with whatever is on it, 
and we have Richard Elkins' signature to it. Now what about it? 
In the first place, the paper recites that Richmond had on this 19th 
day of April, in his possession or ownership, an assignment of a one- 
third interest in the oil properties of Richard Elkins in West Vir¬ 
ginia. Of comsc 11 le defendants claim that he did not. The plain¬ 
tiff must satisfy you that he did. If he did have a paper which 
purported to give him a third interest in Elkins’ property in West 
Virginia, you should not concern yourself with any question as to 
how he got that paper, with what he paid for the interest which the 
paper purports to give, because the consideration for the 
conveyance of the third interest is not in this case at all, the 
only question in that respect for you to determine is, did he 
have such an assignment of an interest. If you find that he did 
have such an assignment, and if you find that he gave it up to 
Mr. Elkins in consideration of the delivery by Mr. Elkins of this 
note, then the plaintiff is entitle 1 to recover on the note. 

I want to say to you also in that connection that you must not 
give any consideration to the fact, if you believe it to be a fact, 
that this property was worth altogether only $150,000 to $170,000 
and Mr. Elkins was promising to pay $150,000 for a third interest 
in what wa- worth altogether only $150 000 to $170,000. That 
bit of circumstantial evidence you should consider only in connec¬ 
tion with the genuineness of this instrument. Now, whv? W hv is 

/ V V 

there any difference? It is this: 

If you have something which I want, you can put your own 
price on it, if you will sell it to me, and if I promise to pay you for 
it. I can put my own valuation upon that which 1 want to get from 
you. and the law allows vou to sav, or rather the law says it is a 

•> ' '' %j 1/ 

perfectly good contract i r you say. “Here is what I have, take it, 
it is yours, and 1 say. “I accept it and 1 promise to pay you ’— 

anything you please. 1 hope 1 make that clear. If Richmond had 

this paper, which purported to convey to him this interest, lie could 
ask Mr. Elkins anything he pleased for it and Mr. Elkins could 
have promised to give him a million dollars for it, whereas the oil 
leases might not have been worth fifty cents, because it is for 

Richmond to say upon what terms he would part with his right 

created by this instrument, if he had it. and it is for Elkins to say 
what lie was willing to promise to give him. 8b keep out 
253 of your minds in this question the matter of consideration, 
any discrepancy, or rather any great difference between the 
value of the property, the small difference, rather, between the total 
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value of the property and that which was agreed to be paid, if it 
was agreed, for the one third. 

I do not believe, unless you gentlemen ask me to do so, I shall say 
anything further to you about the case, except to recapitulate. The 
plaintiff has the burden of proof to establish that Richard Elkins 
delivered to Richmond this note, the burden of proof to establish 
that Richmond gave to Elkins back an interest which he claimed 
to have by virtue of this assignment. If the evidence weighs in 
favor of those two propositions, then your verdict should be for 
the plaintiff. If it does not weigh to favor of those propositions, or 
if equally balanced, or weigh the other way, then your verdict 
should be for the defendant. 


Mr. Johnson: Are you not going to read the prayers to the 
jury? 

The Court: Xo, I never read them, unless I think thev sav it 

j j %j %j 

better than T can. 

Mr. Johnson: Thev have not been read to the jury at anv time. 

The Court: If I have not covered what I granted by my statement, 
I want vou to call mv attention to it. 

Mr. Frailcy: There is one prayer Your Honor granted, but be¬ 
fore I come to that, may I call Your Honor’s attention to this, 
Your Honor said that the consideration for the assignment of the 
one third interest was not in this case at all, the only question was 
did he have it. Of course Your honor meant in case they found 
the note was genuine. That is in the case on the question 
2o4 of whether or not he had it. 

The Court: I tried to keep those two things separate. I do 
not know whether I succeeded. M ill you read again, Col. Frailev, 
what I said? 

Mr. Frailev: My note is. Your Honor said, in speaking of the 
question, “If you should find the note is genuine, then take up 
the question of consideration, that the consideration for the assign¬ 
ment of the one third interest, which is recited in this note, is not 
in this ease at all, the only question was, did he have it?’’ 

The Court: Yes, what I meant to tell the jury was that they were 
not to inquire, if they found that this was a genuine instrument, and 
if they found that Richmond held an assignment of a one third in¬ 
terest, they were not to inquire how he got that third interest, nor 
what he paid for it, the question was, did he have it. 

Mr. Frailev: That is what I understood your Honor to mean. 

The Court": Perhaps 1 did not say it that way. Of course I did 
not mean to say the other thing, i might say in that connection, 
speaking again as to direct and circumstantial evidence, ot course 
tlie direct evidence and the circumstantial evidence in the case is to 
be considered in regard to the matter of consideration and delivery 
just as it is on the matter of the genuineness, except this one circum¬ 
stance about the property being worth so much and the claim 
being that Mr. Elkins promised t<> pay foV one third of practically 
what the evidence, you may take it. 1 do not say that that is the 
value, for instance, if this is a genuine instrument, there is Rich- 
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2 -m signed that and this was all written above it, whv, he savs 
Richmond lias an assignment from me, and he says Richmond 
gives it up to me. and be says 1 agreed to pay $150,000, so assuming 
that that is a genuine instrument, why, there is a bit of direct 
testimony, namely. Mr. Elkins’ own signature to this. On the other 
hand, sav 1 he defendants, the circumstances show that Richmond 
could not have had this intciest, and they urge other circumstances 
on you. 1 am not trying to go over that, ] do not remember that 
now, hut they urge upon you the circumstantial evidence and the 
infcunces whi< h they want you to draw from it to offset all the direct 
testimony in the ease, s iv Regers testimony, and whatever else there 
is. and this signature of Richard Elkins. 

Mr. Frailey: 'Then Your Honor mentioned in your charge that 
our contention was that the value of $150,000 or so, that Elkins 
would not have agreed to pay $150,000 for a third interest for prop¬ 
erty worth almost $ 150 , 000 . That contention is somewhat limited 
by the testimony of Mr. Richmond, who- 

Mr. Reale: Is it quite proper, in these charges, for him to argue 
the evidence, because then 1 can argue about the value of the United 
Fuel Company? 

The Court: Col. Erailev. state to me vour contention in general 
principhs. because I am not concerned for the purpose of that point 
with what Richmond said or what anybody said in particular. 

Mr. Frailty: No. I was just directing Your Honor’s attention to 
the fact that our contention also was those values played no part 
after Richmond's testimony, because he fixed this alleged assign¬ 
ment at a time which did not cover- 

The Couit: Col. Frailey, that is not concerning me at the 
’J5*> time. 1 take it that is a part of the argument, and 1 could have 
]ticked out something else by way of illustration. I did not mean 
to emphasize that to the jury, hut it was something that stood out, 
and I took it because I thought I could make a better illustration, 
and I say again to the jury, do not let the fact that 1 took that cir¬ 
cumstance and commented on it in an illustrative way have any¬ 
thing to do with your decision of the case, except it was an example 
of what 1 meant by circumstantial evidence. You use it for the pur¬ 
pose of genuineness, the difference of price, anything else you please, 
do not use it for the other. 

Mr Frailey: There is one instruction You Honor has granted 
which Your Honor has not given to the jury in Your Honor’s gen¬ 
eral charge, that is, No. 8. 

The Court: Y(s, 1 am requested by both sides to charge you 
lhat if any witness has knowingly testified falsely in this case to 
a material fact in regard to which he could not reasonably have been 
mistaken, you are at liberty, if you believe he has so falsely testified, 
to disregard his testimony, you do not have to, you may regard it, you 
may accept it. 

Mr Beale: We have no requests of any kind, we think Your 
Honor's charge is verv fair. 
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The Court: Gentlemen of the jury, just one moment, I was re¬ 
el nested to say something to you bv the plaintiff, and 1 confess I 
had forgotten it. There was a lot of testimony here about these 
initials. Now of course you will consider the testimony about these 
initials in connection with the whole case. 1 say to you, however, 
that no matter who put the initials there, even if you should find 
that Richmond put those initials, all four of them there, 
2d7 nevertheless this might he a genuine instrument, because the 

initials are not the disposing part of the instrument. 1 for¬ 
got that. But of course take the testimony about the initials, and 
take the arguments of counsel about the initials, when you are con¬ 
sidering the case. 

Thereupon the jury retired to consider of their verdict. 

Thereupon the jury returned to the bar of the Court, and ren¬ 
dered their verdict as follows: 

“The Clerk: Gentlemen of the jury, have you agreed upon a ver¬ 
dict. 

The Foreman: We have. 

The Clerk: IIow do you find, for the plaintiff or for tlx* defend¬ 
ant? 

The Foreman: For the defendant—for the plaintiff, 1 beg your 
pardon, for the Equitable Investment Company, in the sum of 
$176,075. We may possibly have made an error in figuring the in¬ 
terest which, of course, is subject to correction. 

The Clerk: Gentlemen of the jury, your foreman has said that 
vou find for the- 


The Court (interrupting) : Just a minute. Will you gentlemen 
calculate that? 

Mr. Norris: That is two vears, ten months, and twentv three davs. 

The Court: Will somebody figure that? 

Mr. Norris (after figuring): I get $176,000, if your Honor please. 
I have not figured the three days. I took two-thirds of a month, I 
took twenty days instead of twenty three. 

The Court: And do you make it $26,000? 

2d8 Mr. Norris: Twentv-six thousand dollars disregarding the 

three davs, making it two years, ten months and twentv days. 

The Court: I make it $27,000, so that the verdict is within the 
amount. 

The Clerk: Gentlemen of the jury, your foreman has said that, 
your verdict is for the plaintiff in the sum of $176,075. So say vou 
all.” 


Each of the foregoing exceptions was duly taken by the defend¬ 
ants at the time it purports to have been taken in the foregoing 
statement of the proceedings of the trial of this case; and each of 
said exceptions was duly noted by the Court upon its minutes at the 
time it was taken and before the jury retired to consider of their 
verdict: and the defendants pray the Court to sign this their bill 
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of exceptions in order that the same may he made matter of record, 
which is accordingly done this 20 dav of June, 1925, now for then. 

WALTER I. McCOY, 

Chief Justice . 


| Endorsed: | Law. No. (>77«SS. Equitable Investment Company, 
Inc., Plaintiff, vs. Davis Elkins et al., Executors of the Estate of 
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Donaldson, Johnson A: Frailev, Commercial National Bank Build¬ 
ing, Washington. I). (’. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4379. Davis Elkins et al., appellants, vs. Equitable Investment Com¬ 
pany, Inc. Court of Appeals, District of Columbia. Filed Oct. 22. 
1925. Henry W. Ilodges, clerk. 
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Davis Elkins, S. B. Elkins and Davis Trust Company, 
as Executors of the Estate of Richard Elkins, 
Deceased, Appellants, 
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Equitable Investment Company, Inc. 
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STATEMENT OF THE CASE. 

This is an appeal from a judgment rendered by the 
Supreme Court of the District of Columbia in favor of 
Equitable Investment Company, Appellee, for $175,- 
075.00 with interest on $150,000 from March 12, 1924, 
in an action at law against appellants as executors 
of the estate of Richard Elkins, deceased. 

The following are the essential facts in the case, and 
they are for convenience narrated under two headings: 
(1) The Proceedings, and (2) The Evidence. 
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(1) THE PROCEEDINGS. 

Richard Elkins, son of the late Stephen B. Elkins, 
one time U. S. Senator from West Virginia, died in 
Atlantic City, New Jersey, on the 30th day of June, 
1922. (p. 46) 

He left a will naming appellants as executors, and 
upon its admission to probate in this District, they 
duly qualified. 

Thereafter, on March 27, 1923, there was presented 
in the Probate Court a typewritten copy of a non-ne- 
gotiable commitment, which we will hereafter call a 
note, dated April 19, 1921, purporting to be signed 
by Richard Elkins, whereby in consideration of cer¬ 
tain things, he promised to pay to one John Richmond 
the sum of $150,000 within one year, with interest at 
6%. Affixed to this was an affidavit by Richmond that 
it was a true copy of the original. 

This claim was presented by Richmond through his 
then attorneys, Laughlin, Girard, Bowers and Halpin, 
of New York, and was duly entered in the docket of 
claims, (pp. 74, 105) 

On May 31, 1923, Equitable Investment Company, 
Appellee, as assignee of one Hannibal DeMesa, as¬ 
signee of Richmond, probated a claim against the 
estate of Elkins, based on a similar note in favor of 
Richmond, bearing the same date and for the same 
amounts as that probated by Richmond. A photogra¬ 
phic copy of this note was presented in the Probate 
Court, and this claim was also duly entered in the 
docket of claims, (p. 74) 

Photostats of each of these documents are found 
opposite pages 46 and 78 of the Record, respectively. 

As is the practice, the executors were notified by 
Messrs. Laughlin, Girard, Bowers & Halpin, as attor- 
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neys for Richmond, that his claim had been probated, 
and the copy thereof with the affidavit of verity at¬ 
tached was sent to their counsel, Mr. George F. Snyder. 

They were also notified by Messrs. McLanahan and 
Burton, attorneys for appellee, that its claim had been 
probated, and the photographic copy of the note held 
by it was transmitted accompanied by a demand for 
payment, (pp. 46, 74) 

The contents of the two notes and the differences be¬ 
tween them will be considered in the argument. 

Payment being refused, appellee filed its suit against 
the executors as such, its declaration containing two 
counts. 

In the first count, plaintiff sues as assignee of De- 
Mesa, assignee of Richmond, and declares on the ex¬ 
press promise of defendant’s testator Elkins, contained 
in the note so assigned (by separate instruments) to 
pay Richmond the sum demanded, (p. 1) 

The second count combines the common (money) 
counts, which allege an implied promise by the defen¬ 
dants as executors to pay the plaintiff (not as assignee) 
the amount claimed, (p. 2) 

This difference between the two counts is important 
and will be stressed and discussed in the argument. 

To each count of the declaration general issue pleas 
of non assumpsit and nil debet, were interprosed (p. 
7), and upon the issues thus joined, the case was tried 
by a jury. 

After all the evidence was in, there being, in the opin¬ 
ion of counsel for defendants, no testimony tending to 
support the implied promise of the executors alleged 
in the second count, the court, at their request granted 
an instruction directing the jury to return a verdict for 
defendants on that count (p. 108), and the court 
charged the jury: “For certain reasons, which 1 need 
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not explain to you, I instruct you to reach a verdict for 
the defendants on what is known as the second count of 
the declaration.” (p. Ill) 

But the jury, after deliberation, and disregarding 
the positive and explicit charge and direction of the 
court, returned a general verdict for the plaintiff for 
$175,075 (which sum included interest from April 19, 
1921, to the date of the verdict), (p. 119) 

The rules of the Supreme Court of the District re¬ 
quire that motions for a new trial and in arrest of 
judgment shall be filed within four days after verdict 
rendered. 

Counsel for defendants (appellants) filed these mo¬ 
tions within the time allowed, upon the ground, among 
others, that no judgment could be entered on a general 
verdict in view of the charge of the court as to the 
second count, and the disobedience of that charge by 
the jury. (pp. 8, 9) 

Counsel assumed when these motions were filed, that 
although the verdict had not then been spread upon 
the minutes of the court, it would be correctly recorded 
therein as announced by the foreman and received by 
the court. 

When, however, after filing the motions referred to, 
the verdict was entered in the minutes, counsel discov¬ 
ered that the minute entry thereof did not record the 
verdict which the jury returned, but one which, had 
they obeyed the courts direction, they would have re¬ 
turned; namely, for the plaintiff on the first count, and 
for the defendants on the second count, (p. 8) 

Counsel thereupon at once filed a petition supported 
by affidavits including one by the stenographer who re¬ 
ported the action of the jury which contained a tran¬ 
script of his stenographer’s notes thereof, praying the 
court to correct the minutes so as to conform to the 
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facts and record the verdict which the jury actually 
returned, and which, being a general one, was in favor 
of the plaintiff on the second count, thereby finding 
that the executors as such had themselves promised to 
pay to the plaintiff the amount claimed, (pp. 11, 12) 

The motions and the petition were all argued to¬ 
gether; and after about seven months’ consideration, 
the court overruled each, and sent the case to the au¬ 
ditor to ascertain assets. The auditor found them suf¬ 
ficient to pay the amount found due (p. 21), and a 
judgment was thereupon rendered by the court for 
the plaintiff for $176,075 with interest as above stated. 

This judgment being for the plaintiff only, and not 
even mentioning the second count, much less being for 
defendants on the second count, in fact and in law, not¬ 
withstanding the minutes of the court, is a general 
judgment, based on a general verdict, and therefore 
binds the defendants under the second court on their 
alleged promise as executors to pay the plaintiff. 

From that judgment this appeal was taken and duly 
perfected by the filing of a supersedeas bond. (p. 21) 

(2) THE EVIDENCE. 

The plaintiff proved the assignments of the note in 
suit from John Richmond to Hannibal DeMesa, and 
from DeMesa to plaintiff, dated May 5, and May 11, 
1923, respectively, (pp. 32-35) 

It then introduced witnesses who testified they were 
familiar with the signature of Richard Elkins, and 
that in their opinion the signature to the note was his 
signature, (p. 35) 

Another witness, Joseph Fejer, a Hungarian living 
in New York City, but then on the B. F. Keith Circuit, 
told of his acquaintance for many years with both 
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Elkins and Richmond, and related that one day in 
March or April, 1921, lie, Fejer, being at that time 
musical director at Delmonico’s in New York, saw 
Richmond and his wife and daughter, at lunch. He 
spoke to them, sat down at the table on Richmond’s 
invitation, and in a few minutes the ladies went out. 
Elkins then appeared, said he had had lunch, but sat 
down, took a paper out of his pocket and handed it to 
Richmond who, after reading it, showed it to Eejer, 
that is, laid it down on the table near him. Fejer did 
not read it all, but read about the $150,000. (pp. 39, 42) 
He described the paper he saw as a letter , and upon 
being shown a photographic copy of the document sued 
on, at first said, “1 never saw that, I saw the letter” 
(p. 38). Later on he said of the photograph, “That is 
a copy, I think.” (p. 39) He then testified that after 
he had seen “the letter,” Richmond folded it up and 
put it in his pocket, and he did not know what Rich¬ 
mond did with it. That was all that occurred to his 
personal knowledge (p. 43), and Fejer then left the 
table before the ladies returned, to go back to his or¬ 
chestra. 

Plaintiff then proved by Mr. Tench T. Marye, its 
president, and one of the plaintiff’s attorneys of record 
in this suit, that the note had not been paid to it. Mr. 
Marye also testified that plaintiff was a Virginia Cor¬ 
poration with a capital stock of $25,000, practically 
all of which was owned by Mr. Ralph Burton (who also 
signed the declaration as attorney), and that plain¬ 
tiff’s offices formed a part of Mr. Burton’s offices, (p. 
46) 

After introducing testimony tending to prove cer¬ 
tain statements of Elkins having reference to the con¬ 
sideration recited in the note, which more properly will 
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be referred to later, plaintiff put in evidence the note 
itself and rested, (p. 46) 

This document reads as follows: 

Elkins Coal and Coke Co. 

Miners, Steam, Smithing, and Gas Coal. Manu¬ 
facturers Foundry and Furnace Coke. 

Morgantown & Kingwood R. R. via B. & 0. R. R. 

Land Title Building, Philadelphia. 

John Richmond having this day surrendered and de¬ 
livered to me this certain contract and assignment, 
between us made in 1920 in which contract and assign¬ 
ment for good and valuable consideration by me re¬ 
ceived from him, I gave, assigned and transferred to 
him one third partnership interest in all my gas and 
oil interests properties leases and contracts located in 
West Virginia or vicinity, and he having retransferred 
to me his one third interest in all of said interests re¬ 
cited in said contract, in consideration thereof I hereby 
agree to pay to him the sum of one hundred and fifty 
thousand dollars w r ithin one and a half years from 
this date, vdth interest at six per cent, April nineteenth, 
nineteen hundred and twenty one. 

April 19th, 1921, New York City. 

(Signed) Richard Elkins. 

The defendants thereupon put in their case, which 
will nov T be stated. 

The defense may be divided into tw r o branches. 

1. That the note in suit is not a valid one because 
Elkins never made it. 
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2. 7/ made by Elkins, it was without considera¬ 
tion. 

1. As to the first contention. 

Alexander Kellenyi, by profession a male nurse, was 
employed more or less continuously between August, 
1920, and April 15, 1921, by Richard Elkins, who lived 
on Ridgwav Avenue, Atlantic City, N. J. Elkins was 
suffering from a serious injury to his right shoulder, 
which Kellenyi fully describes in his testimony, and 
which restricted the movements of his arm. This con¬ 
dition steadily grew worse, necessitating use of a sling, 
and sometimes a silk vest with the right sleeve sewed 
to it; and if he wanted to use his right arm, he would 
support his right forearm with his left arm. 

In April, 1921, he could write, and on the 15th of that 
month he wrote a check to Kellanyi, but in order to do 
this, he reached for the pen with his left hand, with 
which he dipped it in the ink, put the pen in his right 
hand, lifted his right arm, then took his left arm away, 
holding the check steadv with his left arm and wrote 
with his right, (pp. 49, 50, Kellenyi) That was the 
way in which he wrote, (p. 51 Romagna, p. 60 Wein¬ 
berg, p. 72 Willcox) 

About April 16, 1921, Elkins went to New York, 
where he stayed at the Waldorf until the 23rd of April, 
and then went to California, returning to Washington, 
June 26th of the same year. On this trip he was ac¬ 
companied by a valet, Anthony Romagna, who was 
sent with Elkins by his mother, Mrs. Elkins, because 
Richard’s arm was in very bad shape, he could not 
move it, could not dress himself, or use his right hand. 
Romagna helped him in washing his hands, etc., and 
cut up his food for him. (p. 51) 
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According to the physician who attended Elkins at 
Atlantic City from June, 1920, until his death, Elkins 
as the result of an accident, had a multiple neurosis, 
suffered much pain, and was in a terribly nervous con¬ 
dition, which manifested itself by lack of sleep, rest¬ 
lessness, and at times refusal to eat—one could not 
keep him in any definite posture, (p. 59) 

Many exhibits containing the signature of Richard 
Elkins and also many written or signed by John Rich¬ 
mond, were then admitted in evidence for the purpose 
of comparison of handwriting, typewriting and spell¬ 
ing. Three handwriting experts (David N. Carvalho, 
Harvey Given and James B. Green), gave it as their 
opinion, that after comparison of these signatures of 
Elkins (which included both those written about the 
date of the note in suit, and many prior to the injury to 
his arm) with that on the disputed document, and giv¬ 
ing consideration to the physical condition of his right 
arm, the signature on that instrument, though genuine, 
was too well executed to have been written thereon at 
the time it bore date, April 19, 1921. 

It was their opinion also, after comparison with Rich¬ 
mond ’s handwriting, that the initials R. E. and J. R. 
on the document, were both written by Richmond, (pp. 
56,57) 

Mr. C. V. Oden, a typewriting expert, was of the 
opinion that the typewritten part of the instrument 
was executed on a Corona typewriter (this was subse¬ 
quently agreed to by both sides). He described certain 
erasures and defects in this typewriting, and after ex¬ 
amining three typewritten letters (defendant’s Exhib¬ 
its 71, 72, 73, opp. p. 52 of record), signed by Richmond 
(“Rich”), stated that in his judgment, the person who 
typed those letters typed the disputed document, be¬ 
cause they all bore the same class of errors, such as 
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no spacing after commas; errors and erasures without 
spacing in most cases; separation of ‘ 4 with” from 
“in” in the word “within,” and there being no period 
in any of the paragraphs before arriving at the end 
thereof, each paragraph being a single sentence, (p. 
59) (These characteristics appear in the exhibits men¬ 
tioned.) 

John Richmond himself was called to the stand by 
counsel for defendants, and, after identifying as being 
in his handwriting all the exhibits found opposite p. 50 
of the record, and as signed “Rich” by him, those op¬ 
posite p. 52 (except 75, which will be adverted to), de¬ 
nied that he had typed Exhibits 71, 72, 73 (and 74, also 
another typed letter), (pp. 52, 53) He then wrote 
with pen and ink, at counsel’s dictation, Exhibit 75. (p. 
52) This last contained among others the words 
“proposition,” “incouraging,” and “together,” 
which the witness spelled “proposition,” “incourag- 
cing,” and “togeather”; and also'the word “within” 
which he wrote “with in.” 

These misspelled words, etc., occur in defendant’s 
Exhibits 58, etc. (opposite p. 50 of the record), being 
letters written by Richmond, and the four Exhibits 71, 
72, 73, 74 (opp. p. 52), which are typewritten letters 
signed “Rich” by him, and do not occur in any of the 
typewritten letters also signed “Rich,” but admittedly 
dictated by him, being defendant’s Exhibits 43, 46, 50 
and 51, opp. p. 52. 

The misspelled words were called to his attention to 
refresh his recollection as to whether he typed Exhib¬ 
its 71, 72, 73 and 74, but he continued to deny that he 
had. 

It may also be observed that in the last mentioned 
exhibits are found also the following peculiarities: The 
word “preferred” spelled “prefered,” no spacing 


11 


after commas, and no period in any paragraph, each 
paragraph being a complete sentence, though proper 
grammatical construction required otherwise. These 
peculiarities also appear in the disputed document, ex¬ 
cept that in the latter the word ‘‘transferred” (in¬ 
stead of “preferred”) is spelled with one “r,” and in 
addition, the word “within” is divided into “with 
in” in that instrument. 

The defense also adduced other circumstances ten¬ 
ding to discredit the note in suit. Thus: 

Richmond took no steps to collect the note until Jan¬ 
uary or February, 1923 (p. 106), which was about nine 
months after the note was due, and six months after 
the death of Elkins, and even then Richmond did not 
communicate with the executors first to ascertain 
whether they would pay, but employed Laughlin, Gir¬ 
ard, Bowers and Halpin, of New York, to collect, agree¬ 
ing to pay them a 25 per cent contingent fee. (p. 107) 

Richmond gave to Mr. Bowers of that firm a copy 
of the alleged note, different from the document in suit, 
and in an affidavit swore that it was a true copy. This 
copy with the affidavit attached, was presented to the 
probate court for proof of the claim, which was dock¬ 
eted there, (p. 74) 

A photographic copy of the instrument sued on was 
also presented by the plaintiff to the probate court for 
proving its claim, and it was also docketed (p. 74), 
there now appearing on the docket two claims for the 
same amount. 

The fact that Richmond, DeMesa, and plaintiff were 
all clients of Mr. Beale of New York, who tried the case 
for plaintiff, which was a $25,000 corporation owning 
by assignment a paper calling for $150,000; evidence as 
to the consideration paid by Richmond’s assignees 
being ruled out by the Court on plaintiff’s objection. 


Finally, as will appear hereafter, that the value of 
any interests concerned in the consideration recited 
in the note in suit for which Elkins agreed to pay 
thereby, was so much less than $150,000, as to make it 
improbable that such a transaction ever took place. 

2. AS TO WANT OF CONSIDERATION. 

The consideration recited in the note is the surrender 
and deliverv to Elkins bv Richmond, of a contract and 
assignment made between them in 1920, by which for 
“good and valuable consideration’’ Elkins gave to 
Richmond a one-third partnership interest in all the 
former’s gas and oil interests, properties, leases and 
contracts in AYest Virginia or vicinity, Richmond hav¬ 
ing re-transferred the same to Elkins. 

It may be well to note at this point, that when Rich¬ 
mond testified at length in rebuttal, he fixed two im¬ 
portant dates which will aid in a logical statement of 
this part of the case. 

P^irst, that the alleged transfer by Elkins to Rich¬ 
mond of the one-third partnership interest took place 
at the Hotel Travmore, Atlantic City, in April or May 
of 1920. (p. 101) 

Second, that such transfer or assignment was in ful¬ 
fillment of a promise made by Elkins in 1916, and cov¬ 
ered properties existing at that time. (p. 101) 

Defendants contended no such transfer ever existed 
or took place, and that the consideration recited in the 
note was a fiction, and their evidence in support there¬ 
of now follows. 

Mr. Noble Beattie, a resident of York County, Va., 
whose business was taking charge of natural gas prop¬ 
erties, and who knew Richard Elkins intimately, 
worked for Elkins steadily from March, 1912, to the 
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date of his death, having entire charge and manage¬ 
ment of his gas and oil interests, (p. 60) Between 
1915 and April, 1920, Elkins owned the Lincoln Natural 
Gas Company of West Virginia, and some leases in 
the Geary District, Roane County, in that State; also 
he had jointly with his brother, Senator Elkins, some 
leases in Hocking County, Ohio, and also in Kentucky. 
These were all gas wells. In the first part of 1920 the 
total gas and oil interests owned by Richard Elkins 
consisted of five properties: 

(1) Lincoln Natural Gas Company. 

(2) Property near Spencer, Roane County, West 
Va. 

(3) Lease in Boone County jointly owned with Mr. 
Hitt, his brother-in-law. 

(4) Leases in Ohio, jointly owned with his brother, 
the Senator. 

(5) Leases in Kentucky, also jointly owned with his 
brother, (p. 61) 

Between April, 1920, and January, 1921, some thirty 
additional leases were acquired by Elkins, some of 
which were later surrendered on account of defect in 
the titles. Those retained represented his holdings in 
gas and oil interests in West Virginia on January 1, 
1921. No one but Mr. Beattie handled the properties 
of Elkins, and all these additional leases were nego¬ 
tiated by Beattie, paid for by Elkins, and taken in the 
latter’s name. 

Beattie had charge of the operation of all these prop¬ 
erties, including the disbursements and receipts relat- 
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ing thereto, kept monthly statements, made up from 
bank and check-books, and wrote up books from these 
statements. He received no money except from sale 
of the products and from Richard Elkins, and never 
received any money from John Richmond. He ren- 
dered his monthly statements to Elkins, and from 
January 1, 1920, to April 19, 1921 (the date of the 
note) received as manager no money from any other 
source than Richard Elkins, (p. 61) 

Mr. Beattie met Richmond in New York several 
times in the winter of 1921, beginning January 20, when 
Richard Elkins was present, (p. 64) 

At this time Elkins was seeking a market for gas 
produced from leases owned by Elkins in Roane 
County West Virginia. An interview took place, from 
which it appeared that Richmond had in prospect a 
man named Towne to raise $2,000,000 capital to develop 
these gas properties. Beattie had a tenth interest in 
these, which Elkins had given him, though no formal 
assignment thereof had then been made, and Beattie 
so told Richmond. The latter said nothing about any 
interest he had, but did ask Beattie what interest he 
should get. Interviews concerning the business now 
began to occur every day, Elkins putting off meeting 
Towne because he was suffering from his shoulder and 
was very nervous. Two or three days later, Beattie 
and Richmond went to see Towne, who arranged a 
later interview, and in about a week they again saw 
Towne and discussed the matter. At this time Towne, 
in Richmond’s presence, inquired w T ho owned the prop¬ 
erties and was told by Beattie that Richard Elkins did 
and that he, Beattie, had a tenth interest. Towne then 
asked if there w T ere any other interested parties, and 
w*as answered by Beattie in the negative. 
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Throughout this inquiry as to ownership, etc., Rich¬ 
mond said nothing. Subsequently in a conversation 
between Beattie and Richmond the latter asked what 
he ought to get out of the deal for getting capital in¬ 
vested, and Beattie suggested a one-tenth interest in 
Elkin’s net profits. (64, 65) 

In the latter part of February, 1921, Elkins, Beattie 
and Richmond again discussed the proposition in New 
York, and Richmond was informed that the others had 
secured options on the Charleston-Dunbar Company 
(a gas company in Charleston, W. Va.), and were 
ready to talk business with Towne. It appeared, how¬ 
ever, that Towne had then gone to Europe, and the 
deal finally fell through. 

Elkins then told Richmond that if he could get any¬ 
one else to finance the matter, he would give him a 
commission, the same as if he had procured Towne to 
put up the money, (p. 65) Towne died before the 
trial, (p. 73) 

At no interview and at no time did Richmond ever 
refer to anv interest that he had in any of the oil or 
gas properties or make any claim for them. (p. 65) 
After the death of Elkins, Beattie took possession of 
all the papers of Elkins, and spent a month examining 
all of them thoroughly. He did not find any paper 
professing to be a reassignment or an assignment of 
an interest by Elkins to Richmond dated 1920 or 1919, 
assigning a one-third interest in oil and gas interests 
in West Virginia and vicinity, and he never found any 
paper reassigning any such interests to Elkins, (p. 
68 ) 

And Mr. Snyder, counsel for the executors, testified 
that after examination of all these papers which Mr. 
Beattie had sent to him, he also could not find anv such 
instruments, (pp. 46, 47) 
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Mr. Beattie,—counsel for plaintiff having conceded 
that he was an expert on the value of gas and oil prop¬ 
erties including those in West Virginia near the hold¬ 
ings of Mr. Elkins,—fixed the value of all the oil and 
gas properties, interests and leases on April 19, 1921, 
at approximately $165,000 (p. 80), and another expert 
fixed such value at about $170,000. (p. 83) Defen¬ 

dants offered to prove by Mr. Beattie that the entire 
value of Mr. Elkins’ oil and gas interests during the 
year 1919 was $43,333, and also that the value of such 
interests remained the same in 1920 up to the acquisi¬ 
tion in April or May, 1920, of the additional leases, 
and that on January 1, 1921, the entire holdings of 
Mr. Elkins were worth $157,000. The questions in¬ 
tended to elicit these facts and the respective offers of 
proof to establish them the Court refused to allow, 
and separate exceptions were duly noted, (pp. 76, 77) 
After the proposed Towne deal fell through, Elkins 
and Beattie sold the output of the wells to the United 
Euel Gas Company, and Richmond had nothing to do 
with that transaction (p. 65); but the properties con¬ 
tained in the contract made by Elkins with the United 
Fuel Company did not include any of the leases which 
Elkins had prior to July, 1920. (p. 108) 

Mr. Edwin W. Willcox, of the New York bar, one 
of the defendant’s counsel (but taking no part in the 
trial of the case), one time a partner of James W. Os¬ 
borne, formerly Assistant District Attorney of New 
York, had represented Mr. Elkins in several matters. 
In 1917 Osborne became Elkins’ attorney, Willcox 
then being his partner, and later in 1920, Willcox him¬ 
self represented Elkins in various matters (Willcox, p. 
68), Mr. Osborne having died in that year. (p. 73) 
Among such matters was the preparation of contracts 
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relating to options for the Charleston-Dunbar Gas 
Company with the owners thereof, and some contracts 
between Elkins and John Richmond, relating to a 
financing proposition with Towne, McNeill and Co. (p. 
G8) 

The matter of the options took place in the latter 
part of February, 1921, Willcox then practicing law 
alone. The options were prepared and two were exe¬ 
cuted. Immediately after their execution Willcox, El¬ 
kins and Richmond met at the Waldorf in New York 
in regard to that business, and later, about February 
26, 1921 (p. 73), they again met and discussed fully 
the matter of getting Mr. Willis G. Towne to put up 
$2,000,000; the purpose being to join the properties of 
Elkins with those to be acquired under the Charleston- 
Dunbar Company options and then build pipe lines into 
Charleston, West Va. At this interview Willcox asked 
who was interested in the West Virginia properties, 
Elkins replying that he was and that Mr. Beattie had 
a slight interest. Willcox then inquired what interest 
Richmond had, and in the presence of Richmond, El¬ 
kins said Richmond was the broker bringing in Towne, 
and Richmond then said he was to receive a per¬ 
centage on the sum he produced from Towne. Elkins 
then asked Willcox to prepare an agreement to cover 
this commission. This Willcox did and sent it to El¬ 
kins at the Waldorf by letter, dated March 1, 1921, 
on which day he, Elkins and Richmond met there and 
talked it over. (p. 69) This document appears on p. 71 
of the record and provides for a commission to Rich¬ 
mond, payable out of Elkins’ earnings from the consol¬ 
idated properties. Because so payable, Richmond ob¬ 
jected, saying in that connection, that payment of the 
commission should not depend on future profits, as he, 
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Richmond, had no interest in the Charleston-Dunbar 
Company, or the properties of Elkins in West Vir¬ 
ginia, that he was purely a broker, producing Towne, 
and should get his money then. (p. 72) 

Willcox met Richmond on various other occasions, 
in March, April and in the summer, all in 1921, at which 
Richmond blamed Elkins for the collapse of the Towne 
deal, and complained that thereby he, Richmond, had 
lost the only real money he ever saw in sight, that he 
had lost his commission, (pp. 70, 71) In none of the 
interviews where Willcox was present did Richmond 
ever make any claim that he had any interest in the 
West Virginia gas properties, (p. 72) Willcox rep¬ 
resented Elkins up to the time of the latter’s death, 
and he never drafted any paper purporting to he an 
assignment from Elkins to Richmond of a one-third 
interest in oil and gas leases in West Virginia, and 
vicinity, nor was any such paper ever submitted to 
him, or so far as he knew to James W. Osborne, or any 
of his other partners, (pp. 72, 73) 

On March 29, 1921, Elkins wrote Richmond that the 
former had closed his deal with the Fuel Company 
and so it was useless for Richmond to bother about 
Towne. (p. 79) On April 21, 1921, at a meeting at 
the Waldorf between Elkins, Richmond and Willcox, 
Elkins explained that the commission agreement was 
not signed because of the failure of the Towne matter, 
(p. 72) After introducing evidence that Elkins did 
not use or own a typewriter (pp. GG, 75), the defen¬ 
dants rested. 

Plaintiff, in rebuttal, then called Albert 8. Osborne, 
Bert C. Farrar, and Elbridge W. Stein, experts in 
handwriting, who gave it as their opinion that the sig¬ 
nature of Richard Elkins to the disputed document in 


19 


suit was his genuine signature, and upon comparison 
with other signatures of Elkins’ could have been writ¬ 
ten thereon by him at the time it bore date, notwith¬ 
standing the condition of his arm as shown by 
the evidence. And they were also of the opin¬ 
ion that the initials “R.E.” and “J.R.” on 
that document were not written by the same 
person, hut after comparison with Richmond’s hand¬ 
writing, the “Ii.E.” was written by Elkins, and 
the “J.R.” by Richmond. Exhibits 71, 72 and 73 
(these contained the mispelled words, etc.,), in their 
opinion and in the opinion of Mr. James B. Hulse, a 
manufacturer of type for typewriters, were typed on 
a “Royal” typewriter. 

Mr. John M. Richmond then testified for the plain¬ 
tiff. He had known Elkins for twenty years. In 1914 
he and Elkins went into the Oil and Waste Products 
Company (a corporation) each having a fifty per cent 
interest. The business was the process of extracting 
gasoline from crude oil, with a plant at Astoria, Long 
Island, New York. The plant and assets were sold in 
1916 to the U. S. Consolidated Oil Company, for $200,- 
000 in notes, one-half of which belonged to each. (p. 
84) These notes were never paid. Subsequently, El¬ 
kins gave back $100,000 of the notes, one-half of which 
Richmond owned, for certain patent rights covering 
the process, and they later, in 1916, went into another 
company called the Intercoast Oil and Refining Com¬ 
pany, each having a half interest in the $1,000,000 cap¬ 
ital stock thereof, the shares being one dollar par 
value. To this Company the patent rights were trans¬ 
ferred. Thev built a refinerv in Oklahoma. Of the 
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500,000 shares to which Richmond was entitled he re¬ 
linquished 150,000 shares to Elkins to be used for pro- 
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motion purposes. He did this upon the promise of 
Elkins, made in the latter part of 1010, that the latter 
would give him a one-third interest in the gas and oil 
leases. Elkins did not state where these were, nor 
did Richmond inquire, (p. 85) Richmond never said 
anything to Elkins about this promise after it was 
made until the middle of 1919, when in Philadelphia 
he told Elkins that as the Intercoast Company had 
stopped, Elkins ought to give him a memorandum 
about the one-third interest. Elkins agreed but did 
nothing, and was reminded about it every two or three 
weeks. In the early Spring of 1920 at the Traymore 
Hotel, in Atlantic City, Elkins gave Richmond a paper 
which he said might later be valuable, and which ac¬ 
cording to Richmond’s recollection said: 

“I hereby give you a one-third interest in my 
gas and oil leases, in consideration of your relin¬ 
quishing 350,000 shares of stock. No(t) of your 
accepting 350,000 shares of your stock in the In¬ 
tercoast Oil and Refining Company instead of the 

one-half interest that vou are entitled to.” 

* 

It was signed Richard Elkins and addressed to Rich¬ 
mond at Delmonico’s, New York. This paper Rich¬ 
mond surrendered to Elkins at Delmonico’s in 1921 
(pp. 86, 87). 

The paper also stated the leases were in West Vir¬ 
ginia and Ohio, and when he got it, Richmond put it in 
a tin box in which he kept papers, (p. 87) 

In the latter part of 1920 Richmond and Elkins had 
an interview, in which they discussed getting options 
and leases and running a pipe line to Charleston, West 
Virginia, and making a lot of money, and Elkins asked 
Richmond if he could enlist capital for that purpose, 
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receiving a reply in the affirmative. Richmond tried 
to interest Mr. Townie, w r ho said he would supply the 
funds but did not. Townie died in 1922. 

In the middle or latter part of March, 1921, at the 
Waldorf, New York, in a conversation with Elkins, 
Richmond suggested that as Elkins w T as closing with 
the Fuel Company, they should have some understand¬ 
ing as to the moneyed interest of Richmond in the in¬ 
terests of Elkins, and the latter offered $100,000. Rich¬ 
mond thought this too small, as Elkins had estimated 
his receipts from the Fuel deal at about 75 to 80 thou¬ 
sand a year. (p. 87) After further discussion, Elkins 
offered $150,000 to be paid in a year or so with in¬ 
terest, wdiich Richmond accepted. 

Thereafter Richmond drew r a paper in language 
suggested by Mr. Carl Flanders, a New York lawyer, 
and took it to Elkins, who told him to throw 7 it in his 
suit case, he w T ould look at it later. In April, 1921, 
Elkins gave the paper to Richmond in Mr. Fejer’s 
presence around the end of lunch time at Delmonico’s. 
This paper w^as plaintiff’s Exhibit No. 3. (The note 
in suit.) 

On this occasion, Richmond w r as lunching with his 
w T ife and daughter. Elkins joined them as they were 
finishing, and the ladies then left the room. Elkins 
took the paper out of his pocket, handed it to Rich¬ 
mond, and at that moment Fejer, leader of the or¬ 
chestra, joined them. Richmond read the paper, and 
then handed it to Fejer who read it. Then, upon reading 
it, Richmond, observing an erasure at the top, sug¬ 
gested it be initialed, and in the presence of Fejer (p. 
104) he and Elkins initialed it w r ith a fountain pen 
Richmond took from his pocket. The ladies then re¬ 
turned and Elkins left. Richmond then w T ent home and 
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got the “agreement of 1920” and gave it back to El¬ 
kins at dinner at Delmonico’s. (pp. 88, 89) 

Richmond denied the various conversations and 
matters testified to by Beattie and Willcox as having 
occurred in the interviews which those gentlemen re¬ 
lated in their evidence, (pp. 89-93) On cross-exam¬ 
ination Richmond admitted that in a trial in New York 
in October, 1918, he had testified that he had only a 
small interest in the Oil and Waste Products Com¬ 
pany; that this testimony was not true, that it is 
“stretching” it a good deal to call a 50 per cent inter¬ 
est a small one, and that he was so stretching it in 
that case to help Elkins, as it was not to his interest to 
have Richmond appear as a half owner with him in 
that Company, (pp. 94-97) 

He denied that he typewrote the minutes of any 
meeting of the Intercoast Company (p. 97). When 
confronted with his own letter to Elkins stating that 
“I wrote up that meeting one very hot night and typed 
it myself, which caused it to be faulty,” he said he 
meant someone else typewrote it, because he could not 
have done it, but that he may have done so. He had a 
Royal Typewriter at that time. (p. 98) 

He was Secretary of the Intercoast Company, and 
since the death of Elkins in June, 1920, had never in¬ 
quired and did not know what became of it. 

He did not know whether the $200,000 of notes given 
by the U. S. Consolidated Company were cancelled. 

When Elkins agreed to give him the one-third inter¬ 
est in the former’s oil and gas leases in West Virginia 
it was in Elkins’ room in the Waldorf, in 1916, and 
Richmond did not then know whether Elkins had one 
or a hundred leases and never made any inquiry. He 
simply took an agreement to assign to him, Richmond, 
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a third interest in Elkins’ oil leases as they existed at 
that time. (p. 100) 

As to the assignment itself which he said he got 
from Elkins at the Traymore, Atlantic City, in April 
or May, 1920, he testified thus: he had no means of fix¬ 
ing the date; no one was present, and nothing had been 
said about it for some time before Elkins came over to 
the hotel and gave it to him. 

The paper was in the handwriting of Elkins, was a 
short note, half a page, half a dozen lines, five, six or 
seven lines, and was not witnessed, and recited the 
consideration. He, Richmond, had it in his possession 
for some time. It did not describe the oil leases (p. 
101). He may have afterwards showed it to his fam¬ 
ily, but did not think he showed it to any one else, and 
did not know whether any one else had seen it. 

He had known Mr. Beattie five or ten years, and 
during 1920 had seen him occasionally in New York; 
he knew Beattie had charge of Elkins’ oil and gas in¬ 
terests in West Virginia, but had never inquired of 
Beattie of what those interests consisted, had never 
talked with him about them. Richmond never con¬ 
tributed any monev toward the operation of the con- 
cession, never received any statements from Beattie 
and never wrote to him about it. 

Richmond then admitted his signature to and that 
he swore to the affidavit (defendant’s Exhibit 195, opp. 
p. 78), attesting as a true copy of the original the copy 
of his note from Elkins for $150,000 attached thereto, 
which copy was made by a stenographer at the Bilt- 
more Hotel. It is inaccurate and she must have made 
a mistake. (It recites the date of the alleged assign¬ 
ment to Richmond of the one-third interest in Elkins’ 
gas and oil properties, as 1919, not 1920, and contains 
other glaring differences.) 
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Richmond took the note in suit (plaintiffs’ Exhibit 
3) and a copy thereof to Mr. Girard of Laughlin, Gi¬ 
rard, Bowers and Halpin (of New York), but left there 
only the copy with Mr. Bowers, (pp. 102, 103) 

He did not tell Mr. Bowers that the assignment, for 
the surrender of which the note, Exhibit 3, was given, 
was drawn by Mr. Osborne, but just told him he, Rich¬ 
mond, had the note and asked Bowers to file it, though 
lie may have told Bowers he had relinquished the as¬ 
signment for the note. Bowers did not inquire about 
the circumstances under which Richmond received the 
note. (p. 103) After stating that he had assigned 
the note to DeMesa he, Richmond, was asked what 
consideration De Mesa paid for it, but the Court sus¬ 
tained an objection to the question and would not per¬ 
mit it to he answered, (pp. 104, 105) 

The alleged statements made by Elkins testified to 
during the plaintiffs’ case in chief to which reference 
has been made (p. 6 of this brief), will now be stated. 

Elkins, according to Mr. A. B. Leech, of Leech & 
Co., New York Brokers, had an interview with him 
(date not fixed), relative to drilling leases and build¬ 
ing a pipe line to Charleston, West Virginia. Leech 
referred Elkins to Mr. Wallace, Manager of United 
Fuel Co., and this resulted in success. (P- 35) 

Mr. Wm. C. Clark, a prominent lawyer of Boston, 
Massachusetts, frequently met Elkins and Richmond 
together between October, 1920, and February, 1921, 
Elkins and Clark being mutually interested in the 
Ziegfield Cinema Corporation, in which Elkins refused 
to invest further, saying he was tied up with Rich¬ 
mond in some gas and oil land business—a refinery, 
and he referred also to a pipe line in connection with 
that enterprise, (p. 35) 


25 


A Mr. Friedman, a solicitor for brokerake houses 
at Delmonico’s and manager there of Brickley & Com¬ 
pany, frequently saw Elkins and Richmond in that res¬ 
taurant, and on one occasion they wanted to interest 
Brickley & Company in a proposition to lay a pipe line 
in West Virginia. This occurred late in 1920, or early 
in 1921. Mr. Willis Towne, Elkins and Richmond 
came in often, and once, when the two latter obtained 
pen and ink in Friedman’s office to sign some papers, 
Elkins, who was about to leave the city, said to Towne 
that his partner, Richmond, would handle any busi¬ 
ness during his absence. This latter incident took 
place in the beginning of 1921, possibly as late as Feb¬ 
ruary, 1921. (p. 36) 

Mr. Carl Flanders, an attorney of New York, had an 
office leased by the Ziegfield Cinema Corporation in 
the Delmonico Building in the spring of 1920. He re¬ 
mained there until December, 1921. He had known 
Elkins and Richmond for several years. At the Wal¬ 
dorf in 1919, Elkins said he and Richmond were part¬ 
ners in the oil business, and talked about a refinery in 
Oklahoma. Early in 1921, March or April, they both 
asked Flanders to draft an agreement covering nego¬ 
tiations with Mr. Willis Towne relating to financing a 
pipe line from gas leases in Roane County, West Vir¬ 
ginia, to Charleston. Mr. Beattie furnished Flanders 
technical details. The latter submitted the draft to 
Elkins, which provided for securing a commission to 
Richmond upon the amount involved in the contract. 
Elkins told Flanders this provision was unnecessary 
because Richmond was his partner in these gas and 
oil lands and already had a one-third interest, (p. 37) 
Flanders further testified he was employed by both 
Richmond and Elkins; the negotiations fell through; 
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he never represented Elkins in any other matter. He 
never drafted any agreement between Richmond and 
Elkins, but at the former’s request suggested to him 


the form of agreement of settlement between the two, 
and a copy of the instrument in suit which he after¬ 


wards saw, is substantially in the language he sug¬ 


gested to Richmond, (pp. 37, 38) 

This concluded plaintiffs’ case in rebuttal, and in 
surrebuttal defendants called Mr. Spottswood D. Bow¬ 


ers, of the firm of Laughlin, Girard, Bowers and Hal- 


pin, of New York City, and the privilege of attorney 
and client having been waived by Richmond, he testi¬ 


fied as follows: 


Mr. Girard, of the firm, was the former Ambassador 
to Germany. The firm had had professional relations 
with Richmond, about a claim on a note for $150,000 
against the estate of Richard Elkins. He never saw 
the original note, but Richmond gave him a copy 
(which Bowers produced and it is defendant’s Ex¬ 
hibit 2l9, opp. p. 104). (p. 105) Richmond wanted 

the firm to present it against the estate. Bowers then 
identified the copy with Richmond’s affidavit attached, 
which was signed by Richmond before a notary in 
Bowers’ office. These were sent to Mr. Snyder by 
Bowers after being probated in the Probate Court of 
this District. Richmond first saw Bowers about the 


claim, in January, or at least before February 14th, 
1923, and during that and several later visits he and 
Bowers talked over the matter. Bowers made short¬ 


hand notes of the interview at the first visit, and by 
them refreshing his recollection, stated what Rich¬ 
mond told him. 


This is found on p. 106 of the record and includes the 
statement of Richmond to Bowers that James W. Os- 
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borne drew the 1919 contract (the date of the one-third 
interest assignment is fixed as 1919 in the copy of the 
note given by Richmand to Bowers), and his office 
might have a copy; that the initialing on the note in 
suit was made at Delmonico’s in the presence of Fejer, 
Mrs. Richmond, and Dorothy Richmond (these ladies 
were not called as witneses at the trial); and that the 
1919 contract was witnessed by one Harry Hawthorne, 
who could testify as to the signing of that agreement. 

(p.106) 

Bowers, after making these notes, told Richmond 
that he wanted to be very careful and sure of his 
ground in presenting a claim against Elkins ’ estate, 
because unless it was all right, he could not afford to 
have his firm’s name used in connection with it. The 
fee agreed upon was a 20 per cent fee if there were a 
settlement out of court, and 25 per cent if litigation 
ensued. His firm has asserted an attorney’s lien of 
25 per cent. (pp. 106, 107) 

The foregoing is the substance of the case before this 
Court. The instructions and charge will be considered 
in the argument. 

ASSIGNMENT OF ERRORS. 

The Court erred— 

2. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded by counsel for the defen¬ 
dants to the witness Tench T. Marye: 

‘ ‘And what was the consideration that you paid for 
the note or for that instrument?” 
and refusing to permit the witness to answer said ques¬ 
tion. 

3. In granting plaintiff’s motion to strike out the 
answer “Very often” to the following question pro¬ 
pounded by the defendants’ counsel to the witness 
John W. Fenton, Jr.: 
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‘ ‘ I will ask you whether he ever signed any notes in 
blank or any letters in blank. ” 

4. In sustaining the objection of plaintiff to the fol¬ 
lowing question propounded by counsel for the defen¬ 
dants to the witness Martha T. McNamara. 

4 ‘Did you ever decline to recognize a check of Mr. 
Elkins’ because of the signature!” 
and refusing to permit said witness to answer said 
question. 

5. In sustaining the objection of the plaintiff to the 
following question propounded by counsel for the de¬ 
fendants to said witness McNarama: 

“I will ask you in what respect the signature of Mr. 
Elkins changed during the period of time that you 
were at the bank.” 

and refusing to permit said witness to answer said 
question. 

6. In overruling the defendants’ objection to the 
following question propounded by counsel for the 
plaintiff to the witness John Richmond: 

“On page 2 of the paper that I hold in my hand, I 
direct your attention to the word “brokers,” which 
is spelled ‘b-r-o-a-k-e-r-s-’ and ask you whether the 
word ‘brokers’ is in the handwriting of Richard Elkins, 
deceased ?” 

and permitting the witness to answer said question. 

7. In overruling the defendants’ objection to the 
following question propounded by counsel for the 
plaintiff to the witness John Richmond: 

“I direct your attention to the word spelled ‘p-o-s- 
s-a-b-i-l-i-t-y’ and to a word spelled ‘p-a-l-i-m-i-n-a-r-y,’ 
all being on the same paper I now hold in my hand, 
and which I hand to you, and I ask you whether those 
words are in the handwriting of Richard Elkins, de¬ 
ceased,” 

and permitting the witness to answer said question. 

8. In overruling the defendants’ objection to the fol¬ 
lowing question propounded by counsel for the plaintiff 
to the witness John Richmond— 
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“I hand you a paper that I now hold in my hand 
and direct your attention to the word ‘r-e-c-o-m- 
m-e-n-d,’ and to the word ‘f-i-e-w,’ and to the word 
‘loose’ for ‘lose,’ and I ask you whether those words 
are in the handwriting of Richard Elkins,” 

and permitting the witness to answer said question. 

9. In sustaining plaintiff’s objection to the defen¬ 
dants’ offer to qualify the witness, Noble Beattie, to 
testify as to the value of the oil and gas interests 
owned by Richard Elkins in West Virginia and vicin¬ 
ity prior to the acquisition of the first lease which was 
acquired with the other leases between June 1920 and 
January 1921, and then to prove by the witness the 
value of the leases of Mr. Elkins prior to June and 
July of 1920, and the value of the leases acquired by 
the witness for Mr. Elkins beginning in June or July 
of 1920 up to the first of January 1921. 

10. In sustaining plaintiff’s objection to the follow¬ 
ing question propounded to the witness, Noble Beattie, 
by counsel for the defendants— 

“Mr. Beattie, I will ask you if you have now, and 
if you had when you acquired, if you did so acquire, an 
interest in the oil and gas interests acquired by Mr. 
Elkins in 1920 in West Virginia and vicinity!” 

and refusing to allow witness to answer said question 
at the time it was propounded. 

11. In sustaining plaintiff’s objection to the offer of 
defendants to prove by the witness, Noble Beattie, that 
he, the witness, acquired in January or February, 
1921, from Mr. Richard Elkins a one-tenth interest 
in the oil and gas interests acquired by Mr. Richard 
Elkins in West Virginia and vicinity between June of 
1920 and the first of January 1921, at the time said 
offer of proof was made. 

12. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded to the witness Noble 
Beattie by counsel for the defendants— 
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“Mr. Beattie, have you ever heard of any other in¬ 
terests other than the interest of Mr. Richard Elkins 
and yourself in these leases?”— 

and refusing to allow witness to answer said question. 

13. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded by counsel for the defen¬ 
dants to the witness, Noble Beattie— 

“Now, 1 will ask you to tell us under what circum- 

7 i 

stances you met him in January, 1921, subject to the 
objection of counsel?”— 

and refusing to allow said witness to answer said ques¬ 
tion. 

14. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded by counsel for the defen¬ 
dants to the witness Beattie: 

“Now 1 will ask you where did you see him in Jan¬ 
uary, 1921?”— 

and refusing to allow said witness to answer said ques¬ 
tion. 

15. In using and uttering the following language ad¬ 
dressed to counsel for the defendants in the presence 
and hearing of the jury, namely: 

“You cannot prove a negative.” 

1G. In using and uttering the following language 
addressed to counsel for the defendants in the pres¬ 
ence and hearing of the jury: 

“You cannot prove a negative”— 

in connection with the following language uttered bv 
the court in the presence and hearing of the jury: 

“You cannot prove a negative, that is exactly it. 
I never saw Mr. Elkins, Mr. Beattie never saw him, 
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Mr. Beal never saw him and one hundred an ten mil¬ 
lion people in the United States never saw him, but 
that does not prove that he did not do it just the same. 
It is going, I think, too fine. ’ ’ 

######## 


4 4 Mr. Beattie was in Charleston, West Virginia and 
Mr. Elkins was up in Atlantic City, and Mr. Beattie 
visits him frequently three days at a stretch. What 
good does it do to say he never saw him run a type¬ 
writer ?” 

18. In sustaining plaintiff’s objection to the admis¬ 
sion in evidence of Defendants’ Exhibit No. 197, and 
refusing to permit said exhibit to be received in evi¬ 
dence. 

19. In sustaining plaintiff’s objection to the fol¬ 
lowing question propounded to the witnes, Noble 
Beattie, by counsel for the defendants: 

“ Now I will ask you, Mr. Beattie, if in 1919—I will 
ask you what the value of those holdings was in 1919,” 

and refusing to permit the witness to answer said ques¬ 
tion. 

20. In sustaining plaintiff’s objection to the offer by 
defendant’s counsel to prove by the witness Noble 
Beattie that the value of the oil and gas interests of 
Mr. Richard Elkins in 1919 in West Virginia and dur¬ 
ing that entire year and at the end of 1919 was $43,- 
333, and in refusing to permit the said witness to 
testify to the facts thus offered. 

21. In sustaining the plaintiff’s objection to the 
following question propounded to the witness Beattie 
by counsel for the defendants: 

“Now, Mr. Beattie, I will ask you whether you know 
the value of the holdings in gas and leases and prop- 
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erties which Mr. Elkins had in 1920 and up to the 1st 
of January, 1921, in West Virginia. Do not answer 
until counsel has an opportunity to object,” 

and refusing to permit the witness to answer said 
question. 

22. In sustaining the plaintiff’s objection to the offer 

of counsel for the defendants to prove by the witness 

Beattie that the value of the properties and interests 

of Richard Elkins remained the same as in 1919 up 

until the beginning of the acquisition of the additional 

leases in April or May of 1920, as testified to by the 

witness Beattie, and that after they were so acquired 

and on the first day of January 1921, the total value of 

the gas and oil properties of Mr. Elkins as known by 

the witness was $157,700, and in refusing to permit the 

witness to testifv as to the facts so offered. 

* 

23. In sustaining plaintiff’s objection to the follow¬ 
ing question propounded to the witness Beattie by 
counsel for the defendants: 

“Now I will ask you to state what the value of Mr. 
Elkins’ properties that I have described was on the 
19th of April, 1921,” 

and refusing to permit the witness to answer said 
question at the time said question was propounded. 

24. In sustaining plaintiff’s objection to the admis¬ 
sion in evidence of Defendants’ Exhibit No. 195, and 
refusing to permit said exhibit to be received in evi¬ 
dence at the time it was offered. 

26. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded by counsel for the defen¬ 
dants to the witness Tench T. Marye: 

“I will ask you what consideration, if any, your 
Company paid for this note known as Plaintiff’s Ex¬ 
hibit 3 and the note in suit in this case?” 


« 
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and in refusing to allow the witness to answer said 
question. 

27. In sustaining the plaintiff’s objection to the fol¬ 
lowing question propounded by counsel for the de¬ 
fendants to the witness Richmond: 

“I will ask you, Mr. Richmond, what consideration 
was paid for this note by Mr. De Mesa?” 

and refusing to allow the witness to answer said ques¬ 
tion. 

28. In sustaining plaintiff’s objection to the follow¬ 
ing questions propounded by counsel for defendants, 
and refusing to permit answers to said questions at 
the times they were propounded, namely: 

“Mr. Beattie, I will ask you if you have now, and if 
you had when you acquired, if you did so acquire, an 
interest in the oil and gas interests acquired by Mr. 
Elkins in 1920 in West Virginia and vicinity?” 

******** 


“Now I will ask you to state what the value of Mr. 
Elkins’ properties that I have described was on the 
19th of April, 1921?” 

excluding the following exhibits from admission in 
evidence at the time they were offered, namely: 

Defendant’s Exhibit No. 195; 
and sustaining the objection of plaintiff to the follow¬ 
ing offer of proof made by counsel for the defendants 
at the time said offer was made namely: 

To the offer to prove by the witness Noble Beattie 
that he, the witness, acquired in January or February, 
1921, from Mr. Richard Elkins a one-tenth interest in 
the oil and gas interests acquired by Mr. Richard 
Elkins in West Virginia and vicinity between June of 
1920 and the first of January, 1921; notwithstanding 
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the facts sought to be elicited by said questions and 
said offer of proof, and said exhibits were subsequently 
admitted in evidence. 

31. In refusing to grant defendants’ Prayer No. 4 
without modification. 

32. In refusing to grant defendants’ Prayer No. 5 
without modification. 

33. In refusing to grant defendants’ Prayer No. 6. 

35. In overruling defendants’ motion for a new trial. 

36. In overruling defendants’ motion in arrest of 
judgment. 

37. In overruling and denying defendants’ motion 
and petition to correct the minute entry of the verdict 
rendered in said cause to conform to the actual verdict 
rendered by the jury. 

38. In refusing to grant a new trial. 

39. In refusing to correct the minute entry of the 
verdict to conform to the actual verdict rendered by 
the jury in the above entitled cause. 

ARGUMENT. 

Before discussing the questions of law presented by 
the errors assigned, assignment numbered 29 (pp. 26- 
29 of the Record) demands a word of explanation for 
its presence in the record. As the matters to which it 
is addressed do not appear in the bill of exceptions, it 
cannot therefore be considered by this Court. 

Under paragraph 9 of Rule 5 of this court, counsel 
are required to file an assignment of errors in the court 
below prior to the settling and signing of the bill of 
exceptions. Altlio no exceptions were taken to the 
various remarks of the court below which form the 
subject of assignment No. 29, counsel for appellants 
included these remarks in the bill as prepared by them 
and presented to the court for settlement. This for 
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the purpose of arguing here that, taken in connection 
with the language of the court to which exception was 
taken (assignments Nos. 15 and 16), with the rulings 
made during the trial, and with the evidence and occur¬ 
rences to which these remarks were peculiarly applic¬ 
able, they were so prejudicial, and created an atmos¬ 
phere so adverse to the appellants, as to constitute 
error upon which this court might predicate a reversal 
of the judgment below; or at least find the other errors 
assigned the more serious, in view of the adverse 
atmosphere referred to. 

For these reasons, and because it was thought that 
all these matters had a direct bearing on the rulings 
made by the trial court to which exceptions were duly 
taken, and also that this Court should have before it to 
aid consideration of the questions involved a complete 
picture of the case and the attitude of the trial justice 
during its presentation to the jury, counsel believed 
that they were entitled to incorporate them in the bill 
of exceptions and assign them as error. They were 
therefore included in the assignment as filed before 
the signing of the bill. 

The court, however, struck them out of the bill be¬ 
cause they were not specifically excepted to and con¬ 
sequently no argument can be made on this assign¬ 
ment, and it may be considered as out of the record. 

The foregoing explanation is made in justice to 
counsel and in order that this Court may be informed 
of the reason why these comments of the trial court 
appear in the assignment unsupported by the record. 

For the sake of convenience we will group the errors 
assigned, and discuss them as thus grouped. 
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(I) Numbers 35 to 39, both inclusive. 

(II) Numbers 9, 19, 20, 21, 22, 2, 26, and 27. 

(III) Numbers 15 and 16. 

(IV) Numbers 10, 11, 12, 23, 24 and 28. 

(V) Numbers 3, 4, 5, 6, 7, 8, 13, 14 and 18. 

(VI) Numbers 30 to 34, both inclusive. 

I. 

THE INVALIDITY OF THE JUDGMENT. 

(Nos. 35-39). 

We first take up these errors which relate to the in¬ 
validity of the verdict and judgment, for should the 
court find they require a reversal of the judgment, con¬ 
sideration of the larger part of the record will then 
become unnecessary and the labors of the court be ma- 
terially lightened. 

The primary and outstanding point which we urge 
as the logical and legal result of the state of the record 
and which forms the basis of the petition to correct the 
minute entry of the verdict, and the motions for a 
new trial and in arrest of judgment is that the judg¬ 
ment appealed from is not a valid one. 

It could not legally be entered upon either: 

(a) The verdict as rendered by the jury , or 

(b) The verdict as recorded in the minutes. 

A. The Petition to Correct the Minute Entry of 

the Verdict. 

Preliminarily, and with great respect for the court 
below, counsel cannot justify its approval of an entry 
in its minutes which admittedly does not rightly or 
correctly recite the verdict of a jury of which it pur- 
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ports to be the record, and which reads that the jury 
on their oaths found for defendants on the second 
count when, on their oaths they found for plaintiff. 

A precedent is thus established which tends to de¬ 
stroy reliance upon the truth of court records, and to 
invite impeachment of them. We do not believe this 
Court will sanction such a practice, especially as liti¬ 
gants might be deprived of legal rights thereby. 

To say that the verdict found below might have 
been amended to read as entered (which we emphati¬ 
cally deny) and therefore it is a needless form to re¬ 
cord it first as returned, and then amend and record 
it as amended (this being the ground stated by the 
court below upon which he denied the petition (p. 19), 
is no answer, we submit, to an appeal for verity in the 
records of the court. But, as hereafter shown, the 
verdict could not be so amended, and the trial court 
erred in not requiring the minutes thereof to conform 
to the facts. 

We propose to argue that, the true verdict being a 
general one for plaintiff, based on two inconsistent 
counts on one of which the jury was directed to re¬ 
turn a verdict for defendants, no legal judgment could 
be entered upon it. 

But no such argument can be made from the record 
of it. Were it not for the petition now under dis¬ 
cussion, and the bill of exceptions which shows the 
true verdict, attested by the signature of the trial 
court, we would be precluded from presenting this im¬ 
portant question, and this Court would be in ignorance, 
nay, misinformed as to the verdict the jury really 
found. 

In denying the petition, the court below erred: 
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1. In sanctioning a violation of its own rule. 
Paragraph 1 of Rule 48 (Rules Supreme Court, 
I). C.) provides: 


“VERDICTS.” 


“1. For Plaintiff.—A general verdict for the plain¬ 
tiff shall be recorded thus: “The jury, on their oath, 
say they find the issue aforesaid in favor of the plain- 
tiff, and that the money payable to him by the defen¬ 
dant by reason of the premises is the sum of $.” 

If the action be one in which interest is recoverable, 
add: “With interest at the rate of per annum 

from the. day of., 19...” 

The verdict was not entered as required by this rule. 

2. Because the true verdict governs, and cannot be 
changed by court or clerk. 

The following authorities hold that the actual ver* 
diet, and not a different one which the Clerk of the 
Court may have felt justified in recording, is the only 
verdict which the court can recognize: 

Action of Assumpsit on a benefit certificate— 
Special Counts & Common Counts—plea—general 
issue. 

The verdict was— 

“We, the jury, find the issues herein joined for 
the plaintiff and assess her damages at the sum of 
$1,000.” Jury was then discharged. The Clerk 
entered the verdict in the record same as above 
with the following added: “with interest at five 
per cent from the date of defendant’s refusal to 
pay said certificate, after paying all dues and as¬ 
sessments from Nov. 18, 1894, to the time of his 
(M. Fitz) death.” 
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Held that the verdict, as rendered, must govern, 
even against any other verdict which the clerk 
may have copied into the record. 

Catholic Order of Foresters v. Fitz, 

81 Ills. Appeals 389, 391-2. 


Action for negligence— 

The jury’s verdict was that they found for the 
plaintiff in the sum of $5,000, $2,500 for actual 
damages and $2,500 for smart money. 

Defendant’s attorney requested the Court to 
direct the clerk to record the verdict as rendered 
by them. The Court stated the verdict must be 
recorded entire, and declined to direct the clerk to 
record it as given in. The foreman of the jury 
then stated that their verdict was for plaintiffs, 
in the sum of $5,000. Exception. Complaint laid 
only $3,000 damages, so plaintiff entered remittitur 
of $2,000. 

Held: The court erred in charging as to measure 
of damages etc. Also the Court should have re¬ 
corded the verdict as rendered by the jury—and 
as the record discloses how it was rendered, that 
must be treated as the verdict which the jury 
actually brought in, etc. 

Moody vs. McDonald, 4 Cala. 297, 299. 

A jury through its foreman found the prisoner 
guilty—the jury was then polled. 

The foreman in polling them, was asked whether 
they found the prisoner guilty in 1st or 2nd. de¬ 
gree. The foreman answered for the jury in the 
words “guilty of murder in the 1st degree,” in 
an audible voice; and each of the remaining eleven 
jurors, when polled, responded “guilty”, without 
specifying the degree of murder in words. 

Held: that at no time did all the jury find the 
prisoner guilty of murder in the first degree. 
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Nevertheless the verdict as extended and amended 
by the clerk says he was so found guilty. “And 
we are asked to decide that, altho no such ver¬ 
dict was given, the judgment is correct, and the 
sentence should be carried out, and that we can¬ 
not look to the misprision of the clerk. The clerk 
is but the hand of the court, its amanuensis. It is 
his duty in contemplation of law, to record noth¬ 
ing but the proceedings of the court. ” 

“Unanimity is indispensable to the sufficiency 
of the verdict, and this, we have seen, has not been 
in the case before us. It will hardly he contended, 
that had the jury found the prisoner “not guilty”, 
if the clerk had entered their verdict “guilty” in¬ 
stead of the true finding, that there is no mode of 
correcting such error. Wherein does this supposed 
ease differ in principle from the case now before 
us? In nothing. 

Ford vs. State, 12 Md. 546-49. 

See also Williams vs. State, 60 Md. 402-405. 

3. Because a verdict through it may be amended as 
to form, cannot be amended as to substance. 

The Court below was without power to treat the in¬ 
correct minute entry of the verdict as an amendment, 
as it teas without power to amend the verdict itself so 
as to read as recorded. 

In the following case in ejectment, suit was brought 
by five plaintiffs. It appeared that as to one (Lovick 
McGuire) who had conveyed his interest to the defen¬ 
dants, the Court charged the jury that they were bound 
to find against him. The verdict was, 

“We, the jury, find in favor of the plaintiffs 
(naming all of them except Lovick McGuire), to 
the undivided four-fifths of the premises in 
dispute,” etc. 
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Defendants moved to set aside this verdict on the 
ground that it did not find as to one of the plain¬ 
tiffs. Motion overruled by trial court. 

Held error. The Court says: 

The jury 4 ‘were certainly bound to find either 
for or against him; failing to do either the verdict 
and judgment are imperfect and should have been 
vacated. * * * The Circuit judge was of opin¬ 

ion that the point in issue could be concluded from 
the finding of the jury in this case; that the Court 
could work the verdict into form and make it serve. 
* * *. In Kerr v. Hawthorne, 4 Yeates 293, 

Chief Justice Tilghman very properly limits the 
authority” (to amend a verdict), “of the Court to 
cases where the jury have expressed their meaning 
in an informal manner, and says the Court has no 
power to supply substantial omissions. 

“But the difficulty here is, not that the jury 
have expressed their meaning in an informal man¬ 
ner, but they have failed to express any opinion at 
all as to one of the parties. True, they have not 
found for Lovick McGuire; but are we author¬ 
ized to say that they intended to find against him! 
How shall the verdict be amended, then! For this 
plaintiff or for the defendants as to him! The 
verdict gives no response to this question; and the 
Court is not at liberty to answer for the jury.” 

Wood v. McGuire’s Children (17 Ga. 361, 63 
Am. Dec. 246, 247-8. 

Interest was added by the trial court in an Em¬ 
inent Domain case. The Court said: 

“There is one important limitation to this rule, 
(power to amend a verdict) and that limitation is 
that the amendment in all cases must be such as to 
make the verdict conform to the real intent of the 
jury. The judge cannot under the guise of amend¬ 
ing the verdict, invade the exclusive province of 
the jury or substitute his verdict for theirs. Ac- 
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tion v. Dooley, 16 Mo. App. 441, 449. After the 
amendment the verdict must be not merely what 
the judge thinks it ought to have been, but what 
the jury intended it to be. Their actual intent, and 
not his notion of what they ought to have intended, 
is the thing to be expressed and worked out by the 
amendment. ’’ 

Minot v. City of Boston, 201 Mass. 10,25 L. R. A. 
(N. S.) 311, 31.5). 

Had the court such amending power as the trial 
justice below attempted to exercise, then jury trials 
might as well be abolished. 

If such power exists, then in those cases hereinafter 
cited wherein the jury disregarded the instructions of 
the court, the judge, under the guise of an amendment, 
should have entered that verdict which the jury ought 
to have rendered in accordance with his directions, as, 
for instance in Wilkie vs. Roosevelt 3 Johns, (N. Y.) 
206, infra where a verdict for defendant was directed 
and the jury found for plaintiff. 

Indeed, in the Frye vs. Lyon case, infra decided by 
this Court, could the trial justice legally have amended 
the finding of the jury, or entered in the minutes a 
verdict conforming to his instructions, and entered 
judgment on such verdict? Assuredly not, especially 
in view of the opinion of Judge Harlan in Hodges v. 
Easton from which quotation will be made. 

Yet if the court below could legally do what he 
did in the instant case, the verdicts in the Frye case 
could have been entered as the jury ought to have 
found but did not find. 

4. Because the verdict on the second count as re¬ 
corded whether treated as amended or not amounts 
to a fiyiding for defendants by the court, thereby de- 
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priving the defendants of their constitutional right of 
of a finding by the jury. 

The Supreme Court of the U. S. in Hodges vs. Eas¬ 
ton, 106 U. S. 408, 413 (27 Law Ed. 169, 171) held that 
the verdict of a jury must be taken, albeit pursuant 
to an instruction of the court. In that case, the Court 
below propounded to the jury certain questions, con¬ 
cerning only a part of the material issues of fact. 
These questions, with the answers thereto were re¬ 
turned as a special verdict. There was no general ver¬ 
dict, nor was there a bill of exceptions showing the 
evidence adduced. 

The judgment recited that it was rendered against 
the defendant “upon the special verdict of the jury, 
and facts conceded or not disputed upon the trial.” 
Held, as the facts set out in the special verdict were in¬ 
sufficient to sustain the judgment, and as, without a 
waiver of trial by jury—against which every reason¬ 
able presumption should be indulged—it was the con¬ 
stitutional right of the defendants to have the jury 
pass upon all the material facts in issue, that the 
judgment must be reversed and a new trial had. 

In its opinion the court says: 

“It was the province of the jury to pass upon 
the issues of fact, and it was the right of the defen¬ 
dants, secured by the Constitution of the United 
States, to have them do so. That right could 
have been waived, but it could not be taken from 
them by the Court. If, upon the trial, all the facts 
essential to recovery had been undisputed, or so 
conclusively established the cause of action as to 
have authorized the withdrawal of the case alto¬ 
gether from the jury, by a peremptory instruction 
to find for the plaintiffs, it would still be necessary 
that the jury make its verdict, albeit in conformity 
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ivith the order of the Court. The Court could not, 
consistently with the Constitutional right of trial 
by jury, submit part of the facts to the jury, and 
itself determine the remainder, without a waiver 
by the defendants of a verdict by the jury. * * # 
It has often been said by this court that the trial 
by jury is a fundamental guaranty of the rights 
and liberties of the people. Consequently, every 
resonable presumption should be indulged against 
its waiver.’’ (Italics ours.) 

Under the doctrine of this decision, if, in a negli¬ 
gence case the court instructed the jury to find for 
defendant, their verdict must be taken. If disobeying 
the court, they found for plaintiff, the court might 
send them back to reconsider, or punish them. But 
it could not itself either find for defendant, or record 
such a verdict either under the guise of an amendment, 
or otherwise. If it could, the court might at any time 
during a trial discharge the jury, and enter and record 
its own findings. 

The action of the court below therefore was unwar¬ 
ranted and unconstitutional. Hence, the judgment 
based thereon was and is void. 

B. The Motions for a New Trial and in Arrest of 

Judgment. 

Treating the verdict actually rendered by the jury 
as the true verdict, for the reasons and upon the 
authorities above set forth, we argue in support of 
these motions that: 

No valid judgment was or could have been entered 
thereon, because, 
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1. The verdict was a general verdict for the plaintiff 
on the whole declaration, notwithstanding the positive 
instruction of the court to find a verdict for defendants 
on the second count thereof. The disregard of that 
instruction by the jury rendered the verdict against the 
law. 

This question is presented by the motions for a new 
trial and in arrest of judgment. It may be considered 
by this Court on the former as well as the latter, be¬ 
cause : 

When a verdict is against the law, it becomes the 
positive duty of the court to grant a new trial. No 
discretion is lodged in the court. Therefore, if a new 
trial is denied, the order refusing it may be reviewed 
on appeal from the judgment. 

Frye v. Lyon, 

Decided June 24, 1924. 

52 Wash. Law Rep. 520. 

Wherein this Court held: , 

“Ordinarily a motion for a new trial in the 
court below is addressed to its discretion and its 
exercise will not be reviewed here. Especially is 
this true when such motion is based upon the 
assumption that the verdict was not sustained by 
the evidence. * * * 

That is not the question here, however, because 
the motion for a new trial is founded upon the 
proposition that the verdict was contrary to law 
and to the instruction of the court which is not 
claimed to be erroneous. * * * It is clear, 
therefore, that the court was not called upon to ex¬ 
ercise any discretion in deciding the motion for 
a new trial in the case of Lyon v. Frye, but that 
it was its mandatory duty to grant the same, re¬ 
fusal to do which was error reviewable here.” 
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See also Pugh vs. Bluff City Excurs. Co., 117 Fed. 
399, 401 (C. C. A. 6th Circ.) in which the court said: 

“It is a general rule that the granting of a new 
trial is a matter of discretion, and will not be re¬ 
viewed. But it is not so where the verdict is in¬ 
consistent on its face, and shows the abuse of 
power on the part of the jury. If the granting of 
the motion is a positive duty, it is not discretion¬ 
ary. ’ ’ 

The following authorities overwhelmingly establish 
our contention that the verdict below is against the 
law. 

A verdict was contrary to the court’s instructions. 
Set aside as against law. The Court says: 

“When counsel engaged in a jury trial propound 
to the Court a proposition of law, in the form of an 
instruction to the jury, he has a right to have 
the instruction given or an exception entered of 
record for its refusal. He cannot be fairly de¬ 
prived of both these rights. It is certain, however, 
that if the instruction be given as asked, he cannot 
have an exception, because he is supposed to have 
obtained the benefit of the instruction in the delib¬ 
eration of the jury. Now if the latter may, when 
they come to consider their verdict, overrule the 
Court upon the point of law and deprive the party 
of all benefit of the instruction itself it would seem 
that he is, after the most diligent endeavor, left in 
the exact position of one who has altogether failed 
to present any instruction whatever for the con¬ 
sideration of the Court. The consequence of such 
a practice would be to fearfully impair the in¬ 
tegrity of trials by jury. * * * Judgment reversed, 
and cause remanded for a new trial.” 

Emerson v. County of Santa Clara, 40 Cala. 
543-545. 
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In the following case, jury disregarded an instruc¬ 
tion construing the contract in suit. The court quoted 
from Dent v. Bryce, 16 So. Car. p. 14 opinion Simpson, 
C. J. The quotation is in part as follows: 

“And when the law is announced by the Court, 
it is the law of the case until overruled by a higher 
authority. It follows, then, that a verdict in direct 
conflict with the law of the Court is a verdict 
against the law, and will in all cases be vacated in 
the first instance, either sua sponte by the Judge, 
or on motion of the aggrieved party. * * * if 
the jury could question the charge of the Judge, 
the result would be that in everv case the whole 
case, both law and facts, would go to the jury, 
under the hope that, whatever might be the charge 
of the Judge at the time, he could be satisfied 
afterwards that he was in error. This could not be 
tolerated. It would degrade the judiciary and un¬ 
hinge the whole system. 

The argument of the respondent, by which he 
attempts to draw a distinction between a verdict 
contrary to the charge of the Judge and one con¬ 
trary to law, though ingenious, fails to meet the 
case¬ 
in fact, that doctrine would open the door to the 
very evil which a separation of the powers, and 
duties of the Court and jury was intended to pre¬ 
vent. So far as the jury is concerned, there is no 
such thing as the charge of the Judge being con¬ 
trary to law because, whatever may be the charge, 
it is the laic to them. ,y 

The Court, after quoting as above, then says: 

“There are other cases in our reports which 
are fully in accord with what we have quoted. 
The Circuit Judge, having charged the law and it 
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having been disregarded by the jury, there must 
of necessity be a new trial.” 

Buist v. Lancaster Co. 68 So. Car. 523,526,527. 

The trial Judge instructed the jury to find for the 
plaintiff and that defendant’s counter-claim could not 
be allowed. The jury disregarded this instruction, and 
“usurping the province of the court,” rendered a ver¬ 
dict directly in violation of the Court’s charge. Held, 
a new trial should be granted, and that the court below 
erred in not so granting one. The court says: 

“The jury are bound to take the law of the case 
from the court, and whenever they undertake to 
disregard the instructions of the court as to the 
law, their verdict should be promptly set aside 
and a new trial ordered. * * * as it must 

be manifest that any other course would be utterly 
at variance with the principles governing trial by 
jury, and would tend to undermine the authority 
of the court.” 

Thompson v. Lee, 19 So. Car. 489, 491. 

Hopkinson, Dist. J. East Dist. of Penna. U. S. v. 
Duvall, 25 Fed. cases No. 15015 (p. 953), said: 

“Where a jury render a verdict against the 
plain principles of law, as laid down by the court, 
and against clear and unquestioned evidence, the 
court will grant a new trial notwithstanding the 
particular circumstances, or general justice of the 
case.” 

Says the court, after expressing reluctance in 
disturbing the verdict of the jury on account of 
various circumstances indicating hardship atten¬ 
dant upon a new trial, that he was constrained to 
say that the jury “in my opinion rendered their 
verdict against plain principles of law or against 
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the clear and unquestioned evidence of the case. 
Such errors I am bound to correct, and must be 
governed by higher considerations even than those 
I have stated in support of the verdict. 

The court must never suffer its controlling power 
over a verdict to be prostrated, nor the particular 
circumstances or even the justice of any case, to 
overthrow the general principles established for 
the administration of the law and the security of 
the rights of all.” 

In the following case, which was in the nature of 
trover, the Court instructed the jury to render an alter¬ 
native verdict, i. e. for the property or its value (the 
parties having elected to take an alternative verdict, 
and the case being tried on that election). The jury 
rendered a verdict simply for the property, and this 
formed one of the grounds for a motion for a new trial. 

Held, the verdict was contrary to the court’s in¬ 
structions, which means it was contrary to law; and 
that a new trial should have been granted on that 
ground. 

Bradley v. Burkett, 82 Ga. 255. 

Action to recover for services and meals furnished 
nurses, etc. who attend an injured employee, and for 
railroad ties furnished and delivered. Judgment for 
plaintiff. 

As to the second part of the action (for ties) the 
court charged that before plaintiff could recover, it 
must appear that the contract was with the authorized 
agent of defendant, etc. 

“Under the evidence, (says the Court) if the 
jury had followed this instruction, they must have 
found for the defendant, because there is no evi¬ 
dence tending to show that Bennett was the agent 
or acting for the defendant”, etc. 
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Held, The motion for a new trial should have been 
sustained. 

Judgment reversed. 

Bushnell v. C. & N. Ry. Co. 69 Iowa, 620, 622, 
623. 

In the following case the evidence clearly showed 
certain facts. The Court charged the jury if they 
found those facts defendant would not be released from 
the operation of a certain lease with the plaintiff. No 
exception was taken to this instruction which was held 
to be correct. Verdict for defendant. 

The Court says: 

“No exception was taken to this instruction and 
no question is made as to its correctness. It must, 
therefore,fee accepted as the laiv of the case. * * 
* We have examined the evidence, which is all set 
out in the abstract, and are clearly of opinion that 
the jury could have reached the verdict found by 
them only by entirely disregarding this instruc¬ 
tion. * * * We think therefore that the ver¬ 

dict should have been set aside because it was not 
supported by the evidence, and was contrary to the 
instructions of the court.” 

Brown vs. Hickie, 68 Iowa, 330, 333. 

A petition contained two counts—the first declared 
on a contract to perform certain services—that plain¬ 
tiff was employed for a specified time—was discharged, 
and that defendant without cause refused to perform 
his contract. The second count alleged a claim to re¬ 
cover the reasonable value of the services, and for 
money paid at the request of defendant. 

Verdict for plaintiff. The evidence tended to sup¬ 
port the first count, showing a contract for employ- 
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ment, and that plaintiff was discharged before its ex¬ 
piration, but without objection on his part. 

The Court instructed the jury that if they found the 
contract for a definite period, and that plaintiff was 
discharged without any objection—that is, that the 
contract was mutually rescinded,—then plaintiff could 
not recover on that contract for services afterwards 
rendered, nor damages for its breach. But if the con¬ 
tract was not mutually rescinded, then defendant was 
liable. 

The evidence showed without contradiction that 
plaintiff was discharged without objection, etc. Held : 

‘ 4 Under the rule of this instruction, plaintiff 
ought not to recover for the breach of the contract 
by reason of his discharge, and the jury ought not 
to have rendered a verdict in his favor for any 
damages resulting therefrom. The verdict is gen¬ 
eral, and it is impossible for us to say that it does 
not include such damages. It ought to have been 
set aside upon defendants’ motion, for the reason 
that it is in conflict with the instructions of the 
court.” 

For this error the judgment was reversed. 

Graham vs. McGeoch, 61 Iowa, 51, 52, 53. 

The Court granted a motion for a new trial. 
He stated, in the bill of exceptions, that he granted 
this motion 

“becaiise the verdict of the jury was against his 
instructions, and” (says the Appellate Court) 
“this with us is an all-sufficient reason for not dis¬ 
turbing his ruling in that respect, as will be seen 
by reference to the case of Savery vs. Busick, 11 
Iowa 487.” 
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The Appellate Court refused, as unnecessary, to con¬ 
sider the question whether the verdict ivcls contrary 
to the evidence , because being against the Court’s in¬ 
struction was sufficient ground for the action of the 
lower court in setting aside the verdict. 

Foley v. Budd, 14 Iowa, 289, 291. 

The jury found for the plaintiff, 4 ‘ directly against 
the instructions of the court,” which the latter set 
aside, from which action there was an appeal. The 
Court says: 

“Whatever may be our view of the law of the 
case, it is impossible for us to express it, or con¬ 
sider the questions presented, without going be¬ 
hind the action of the jury in tramping upon the 
authority of the court, and thereby giving coun¬ 
tenance to their assumption. This we are unwill¬ 
ing to do, even by the slightest implication. It is 
no more competent for the jury to usurp the 
powers of the court, than it is for the court to in¬ 
terfere with their province in the ascertainment 
of facts. And when the jury, in this case, arro¬ 
gated to themselves the right to determine the law 
in direct opposition to the instructions given them 
by the Court, they were guilty of a flagrant abuse 
of their duties and obligations, and we will not re¬ 
view this case until it is tried upon the laiv as it 
shall be expounded by the court and not by the 
jury.” 

The action of the lower court in setting aside the ver¬ 
dict was affirmed. 

Savory vs. Busick, 11 Iowa, 478, 488, 489. 

A jury found a general verdict for plaintiff for $500, 
in an action for negligence, on two theories, one for 
certain acts of a railway company—the other that the 
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surgeon of defendant company was negligent in his 
treatment of plaintiff’s injury. The second point was 
submitted to the jury in the form of a question whether 
Dr. W. used ordinary care in his treatment of plaintiff, 
etc., to which they answered, “Yes.” Held : 

“The fourth and sixth instructions given by the 
court at the request of the defendant, if followed 
by the jury, they could not find for the plaintiff 
upon the theory first above stated, upon the evi¬ 
dence in the case. It is not necessary to decide, 
nor do I, whether the law is correctly given in said 
instructions. 

It is the duty of the jury in all cases to follow the 
instructions given them in charge by the court, 
and if they do not do so, the verdict should be set 
aside and a new trial ordered.” 

Reversed: 0. & R. R. Co. v. Hall, 33 Nebr. 229, 
239. 

In a replevin case the court charged the jury “that 
upon the evidence in this case, you can only find nom¬ 
inal damages, as no actual damages are proved.” 

In the face of this instruction the jury found $35.00 
damages. The Court says: 

“I think that the charge of the court was cor¬ 
rect that no actual damage was proved in such a 
way that the jury could consider it. But whether 
right or wrong, it was the duty of the jury to 
respect and obey the instructions of the court, 
and for their failure to do so the verdict should 
have been set aside,—and it was error in the dis¬ 
trict court to refuse to do so.” 

Judgment reversed. 

Aultman v. Reams, 9 Nebraska, 487, 490. 
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In an action on an insurance policy for $500, etc., the 
Court said: 

‘‘Under the instructions of the court, the jury 
should have found for the defendant. Indeed, 
under the undisputed facts, there was no such oc¬ 
cupancy as the policy contemplated and hence the 
court would have been justified in directing a ver¬ 
dict for the defendant. 

The jury were told by the court in an instruction 
that, if they found that the building was not totally 
destroyed, and it could be repaired at an expense 
of two hundred to two hundred and fifty dollars, 
then the plaintiff’s damages would be limited to 
the amount it would have cost to repair said build¬ 
ing, and put the same in as good condition as be¬ 
fore the fire occurred, with six per cent interest 
per annum thereon. Under the provisions of the 
policy this instruction was proper, and whether it 
was so or not the jury were hound to follow it. The 
undisputed evidence was that for two hundred 
and fifty dollars the building could have been made 
as good as it was before the fire. 

The jury disregarded the court’s instruction 
and found for the plaintiff for the full amount of 
the policy with interest. The court should have 
set the verdict aside for the reasons given.” 

Judgment reversed. 

Limburg v. German Fire Ins. Co., 90 Iowa 709, 
48 Am. St. Rep. 468, 477. 

The defense of usury was made in an action on a 
promissory note, and the jury were instructed that the 
note was usurious, and therefore their verdict should 
be for the defendant. However, the jury found for 
the plaintiff and the court set the verdict aside, and 
granted a new trial. On a second trial, on substan- 
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tially the same evidence, and against the opinion of the 
court, a verdict was rendered for the plaintiff. 

After a learned discussion the court set the verdict 
aside as contrary to law, three judges delivering sep¬ 
arate opinions. 

Wilke v. Roosevelt, 3 Johns Cas. (N. Y.) 206, 
2 Am. Dec. 149-155. 

In the following case a motion for a new trial was re¬ 
fused, as the jury merely gave plaintiff less than the 
court thought him entitled to. A new trial was asked 
for on the ground that the verdict was contrary to the 
charge, etc., but the court held otherwise, saying, how¬ 
ever : 


‘ ‘ If, indeed, the verdict were against the charge, 
we would not hesitate to do it; (set aside the ver¬ 
dict) and would continue to do so, as often as such 
a verdict should be given. For, whilst we will al¬ 
ways respect, and secure to the jury, the privileges 
to which they are entitled, which is to decide upon 
the facts; we will take care, that the rights of the 
court, to decide the law, shall never be impaired by 
the jury.” 

The court held that though the verdict was not satis¬ 
factory, yet the jury were within their right as they 
had not disobeyed the court’s charge. 

Per Washington, Circuit Justice. 

Walker vs. Smith, 29 Fed. Cases, p. 57, Case 
179879, Circuit Court, E. D. of Penna. 

The foregoing argument, together with that wdiich 
follows relating to the invalidity of the judgment, is 
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applicable to the motion in arrest of judgment, as well 
as to the motion for a new trial, the errors discussed 
being apparent from the record. 

See Hartman v. Ruby, 16 App. D. C. 45, 60 (quoted 
with approval in Mercantile Trust Co. v. Hensey, 27 
App. D. C. 210, 222), where this court said: 

“ There is neither law nor practice in this Dis¬ 
trict which requires that when two or more counts 
are combined in one declaration the verdict cf the 
jury must be separate upon each count. A sep¬ 
arate verdict upon each count may be directed by 
the court in such cases, if the circumstances re¬ 
quire or justify it; but, unless the jury are so di¬ 
rected, it is not ground for arresting the judgment 
that the jury has conformed to the uniform prac¬ 
tice and has rendered one entire verdict upon the 
declaration as a whole.’’ 

(Italics ours.) 

In the case at bar, separate verdicts ivere directed, 
hence the ground for arresting the judgment was pres¬ 
ent in view of the jury’s action. 

2. The Counts of the Declaration, though each is 
good as a pleading, and therefore neither is demur¬ 
rable, are inconsistent. 

In the first count plaintiff sues as assignee of De 
Mesa (who was Richmond’s assignee) on an express 
promise of Richard Elkins; and in the second count 
it sues in its own right on an implied promise by the 
defendants as executors, to it. There was no mis¬ 
joinder of counts because evidence might have been 
introduced in the case to show that the defendants 
promised the plaintiff to pay the debt sued on in the 
first count. 
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There was no proof as to the second count. A gen¬ 
eral verdict for plaintiff therefore was not sustained 
by the evidence, and hence could not support a judg¬ 
ment against the executors as such to pay to plaintiff 
the sum found due by the jury upon their implied 
promise. 

There is no question here as to one count being good 
and another bad. Therefore the issue tendered on 
each count was legal and was submitted to the jury, 
with instructions how to find the issue on the second 
count. Where one count is bad and the verdict is gen¬ 
eral, some courts have held it may be entered on the 
good count. But this is undoubtedly on the theory 
that on the bad count no legal issue is tendered, hence 
there is no issue at all on that count. But we have 
found no case where both counts are good and the is¬ 
sues have been tendered on them both, and a verdict 
on one has been directed by the court, in which a gen¬ 
eral verdict has been sustained, or where it has been 
entered on the one count only. 

3. The judgment appealed from is silent as to either 
count of the declaration, and adjudges recovery of the 
amount found “of the defendants as executors of the 
estate of Richard Elkins, deceased,” etc., with costs. 
It is therefore void. 

Of course this judgment must be founded upon a 
verdict of the jury in the case. 

Upon what verdict is it founded? 

(a) Upon the true verdict actually rendered by the 
jury, viz., a general verdict for plaintiff; or, (b) upon 
the verdict as recorded in the minutes of the court, 
which was not the true verdict? 

In either case the judgment is void. 
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(a) If it be founded on the true verdict, it is illegal, 
because: 

(1) It is based on a verdict against the law, 
rendered in violation of an instruction to find for 
defendants on the second count. 

(2) There was no evidence supporting the sec¬ 
ond count. 

(3) It adjudges a general recovery of the de¬ 
fendants as executors, and being based on a gen¬ 
eral verdict, binds them on their implied promise 
to pay as alleged in the second count. Hence, 
upon a shrinkage of assets without their fault 
below the amount of the judgment, the executors 
would be personally liable for the deficiency. 

(b) If founded on the incorrect verdict recorded in 
the minutes of the Court, the judgment is illegal 
because, 

(1) It is not based on the verdict on the first 
count only; 

(2) It does not adjudge against the plaintiff 
and for the defendants on the second count, there¬ 
by depriving the latter from pleading it in bar to 
any future action against the executors upon their 
implied promise to pay; and, 

(3) It rests upon a finding by the Court and not 
the jury in violation of the Constitution of the 
United States, there being no waiver of trial by 
jury of the issues joined upon the second count. 

Hodges v. Platon, 106, U. S. 408, 413, Supra. 

The judgment therefore cannot be legally sustained 
on any ground. 
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4. Finally, it is impossible to know, nor can a court 
judicially declare, that the verdict of the jury was not 
founded on the second count. Therefore no valid judg¬ 
ment could have been entered on the verdict actually 
rendered. 

The jury having flagrantly disregarded the charge 
of the Court as to the second count, it is not impos¬ 
sible that, on account of prejudice, misconception of 
the case as presented to them, or for some other rea¬ 
son, they also disregarded the evidence (or lack of 
evidence), with respect to that count, especially as 
the Court in its charge not only failed to inform the 
jury that they were to find on the second count for de¬ 
fendants because there was no evidence to support it, 
but instructed them so to find, 4 4 for certain reasons 
which I need not state .’’ They might readily have sup¬ 
posed—indeed, the language of the court would nat¬ 
urally have led them to suppose,—that the Court had 
some reason for its instruction other than want of evi¬ 
dence, which, not knowing or understanding they chose 
to disregard. 

No court can know what took place in the jury room 
—the verdict only can be considered. How or why it 
was reached is an inquiry closed to court and counsel 
alike. 

But we submit it is the law that if a general verdict 
for plaintiff has been rendered where the declaration 
contains two good counts and there was no evidence 
to support one of them, a judgment based upon such 
verdict must be reversed. 

It has been so held by this Court in Asphalt Co. v. 
Mackey, 15 App. D. C., 410, 421, 423, 424, 426. In that 
case the declaration for damages due to the negli¬ 
gence of defendant contained two counts; the first al- 
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leging that certain machinery was out of repair, and 
the second that the machinery was insufficient for the 
purposes intended and that better contrivances could 
have been adopted by defendant. 

Upon the evidence the defendant moved for a di¬ 
rected verdict. This was refused. Held rightly so, 
the Court saying: 

“The prayer was that the case should be in¬ 
structed out of court, without any reference what¬ 
ever to the different counts of the declaration. 
Whether there was evidence sufficient to support 
both counts of the declaration or only one or 
neither of them, the Court had to determine as a 
preliminary question; but if there was evidence 
sufficient to be submitted to the consideration of 
the jury in respect to either one of the counts of 
the declaration, a general prayer for a general 
verdict for the defendant upon the whole decla¬ 
ration could not be granted. ” 

The Court was then requested to instruct the jury 
to render a verdict for the defendant on the second 
count of the declaration, and this was refused. This 
Court as to such refusal says: 

“But with respect to the second count of the 
declaration, as there was no proof legally com¬ 
petent to entitle the plaintiff to recover under that 
count, the prayer of the defendant that the jury 
be instructed ‘that on the second count of the 
plaintiff’s declaration he was not entitled to re¬ 
cover, and on that count the verdict should be for 
the defendant, on the ground that no cause of ac¬ 
tion was shown by said count, and that the evi¬ 
dence was insufficient to sustain a verdict for the 
plaintiff on said count,’ should have been granted. 
That prayer, however, was refused, and the case 
was submitted to the jury on both counts of the 
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declaration, and the verdict was a general one, 
and which may have been founded, for aught that 
appears, upon the second count of the declaration. 

After commenting on the charge with reference to 
this second count the Court proceeds: 

4 ‘In refusing the defendant’s prayer as to the 
second count, and in giving the instruction just re¬ 
ferred to, in regard to that count, we think the 
learned Court fell into error.” 

And finally the Court holds that: 

“Because of the refusal to grant the prayer of 
the defendant as to the plaintiff’s right to recover 
under the second count of the declaration, and the 
giving of the instructions to the jury as to their 
right to find for the plaintiff under that count, the 
judgment appealed from must be reversed, and a 
new trial ordered, and it is so directed.” 

If, in this case, the Court had instructed the jury 
to find for defendant on the second counts, would the 
judgment on the general verdict of the jury for the 
plaintiff have been affirmed? Manifestly not. 

In concluding the argument on this part of the case, 
a word is appropriate concerning two cases referred 
to by the trial justice in his memorandum opinion 
overruling the motions for a new trial and in arrest 
of judgment, (pp. 18, 19) They are Smith v. Nor¬ 
man, 2 Dev. Law (N. C.) 496, and Matheson’s Adms. v. 
Grant’s Adm. (the correct title being Murphy et al. 
Administrators of Matheson vs. Stewart, Adminis¬ 
trator of Grant), 2 How (U. S.) 263,—the latter being 
characterized by him as “controlling.” 
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In the first case, it is held that, a general verdict for 
the plaintiff having been rendered on two counts and 
there being no evidence as to one, the Court may direct 
the entry of the verdict on that count to which the evi- 
dence is applicable. There was in that case, however, 
no direction to the jury to find separate verdicts, much 
less an instruction to find for defendants on one of the 
counts, and disobedience thereof. 

Whatever may have been the practice in North Car¬ 
olina, in the Federal Courts the judge cannot direct the 
entry of the verdict exactly contrary to the finding of 
the jury. (Hodges v. Easton, supra.) 

In the second case the trial court did in fact arrest 
the judgment upon a general verdict for plaintiff upon 
inconsistent counts; but later set aside his order so 
arresting it, to permit the plaintiff to enter a not pros., 
so that the verdict could be amended by entering it on 
the first, and only count left, of the declaration. That 
procedure was approved by the Supreme Court, which 
at the same time held it could not review the matter 
on writ of error, because the action of the lower court 
was within its direction. 

There was no direction by the trial court to find for 
defendant on the second count (which was nolle 
prossed ), and the finding for plaintiff thereon was not 
in disobedience of any such direction, as in the case 
at bar. 

We submit that the Matheson case is not only not 
controlling, but is not even in point. And it may be 
observed that although the question of the jury’s dis¬ 
obedience to the court’s charge resulting in the ver¬ 
dict being against the law was fully presented to the 
court below, he does not mention that point in his opin¬ 
ion, except to admit that 4 4 if the minute entry must be 
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corrected so as to show a general verdict for the plain¬ 
tiff and if as so corrected no amendment of the min¬ 
utes is permissible , so that the only judgment that 
might be entered would be for the plaintiff on both 
counts of the declaration y it may be conceded that the 
verdict must be set aside and the motion for a new trial 
granted (p. 18; Italics ours.) 

He thus plants his decision, overruling that motion 
squarely on the sole ground that the verdict could be 
amended, and that the incorrect minute entry could be 
considered as such an amendment. 

We have already argued that a verdict for plaintiff 
cannot be amended so as to read for defendant; and 
we believe no further comment is needed with respct 
to the judgment being silent as to the second count. 

We respectfully submit that the petition to correct 
the minute entry of the verdict and the motions for a 
new trial and in arrest of judgment should have been 
granted, and that the principles of law enunciated in 
the cases cited above when applied to the case at bar, 
are sufficient in themselves to require reversal of the 
judgment, without consideration of the errors commit¬ 
ted during the trial. 

II. 

(Nos. 9, 19, 20, 21, 22, 2, 26 and 27.) 

EXCLUSION OF EVIDENCE AS TO VALUES, 
ANI) CONCERNING CONSIDERATION PAID 
FOR THE NOTE IN SUIT. 

These errors relate to the refusal of the court to per¬ 
mit Mr. Beattie to testify as to the value of Elkins’ 
property in 1919 and in 1920 up to April or May of that 
year, and to admit evidence of the consideration paid 
for the note sued on by plaintiff and its assignor. 


The defendants’ ease was necessarily founded on 
circumstantial evidence, as Elkins was dead and could 
not therefore deny that the note in suit was his or that 
the consideration recited therein ever existed. 

The evidence adduced bv the defendants that Elkins’ 
signature thereon could not have been written by him 
at the date of the note; that certain misspelled words 
occurring in Richmond’s handwritten letters occurred 
also in certain typewritten letters (Defendant’s Ex¬ 
hibits 71, 72, 73, 74), leading to the inference that he 
typewrote the latter, and because certain peculiarities 
were common to these exhibits and the note in suit, 
that he wrote the typewritten part of that document; 
the fact that no assignment to Richmond of a one-third 
interest in the West Virginia property of Elkins was 
produced by the former, or found among the volumi¬ 
nous papers left by the latter, were only some of the 
circumstances relating to the issues involved; the pro¬ 
bative value of each adding to the other until the 
weight of all combined tended to prove the ultimate 
fact of the fraudulent character of the claim in suit. 
Hence it is the law that every circumstance, no matter 
how slight in itself, if it be related either to the chain 
of circumstances presented, or to that ultimate fact, is 
relevant. Said the Supreme Court of the United 
States in Castle v. Bullard, 23 Howard, p. 187: 

“Whenever the necessity arises for a resort to 
circumstantial evidence, either from the nature 
of the inquiry or the failure of direct proof, objec¬ 
tions to testimony on the ground of irrelevancy 
are not favored, for the reason that the force and 
effect of circumstantial facts usually and almost 
necessarily depend upon their connection with 
each other. Circumstances altogether inconclu¬ 
sive, if separately considered, may, by their num- 
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her and joint operation, especially when corrob¬ 
orated by moral coincidences, be sufficient to con¬ 
stitute conclusive proof.’’ 

1. It is therefore respectfully submitted that the 
court below erred in excluding evidence as to the value 
of the oil and gas properties of Richard Elkins in 1919, 
and in 1920 up to the time the additional leases were 
acquired, which additional leases formed the basis of 
the contract between Elkins and the United Gas and 
Fuel Company. The offer of this evidence appears on 
pp. 76, 77 of the record. After plaintiffs’ counsel had 
conceded that the witness, Mr. Beattie, was qualified as 
an expert to speak as to the values of gas and o 1 inter¬ 
ests in West Virginia, etc. (p. 76), defendants’ counsel 
then offered to prove by that witness the value of the 
holdings of Mr. Elkins in 1919 to which objection was 
made, which was sustained and an exception noted. 
The offer was then made to prove by the witness that 
the value of Mr. Elkins’ oil and gas interests in West 
Virginia in 1919 was $43,333.00. Objection to this was 
sustained and an exception noted. Thereupon defen¬ 
dant’s counsel offered to prove by the same witness 
that the value of the gas and oil properties of Mr. El¬ 
kins remained the same during 1920 up until April or 
May of that year and until the beginning of the acqui¬ 
sition of the additional leases and that after they were 
acquired and on the 1st of January, 1921, the total 
value of the gas and oil properties was $157,700.00. 
The court sustained an objection to that offer, an ex¬ 
ception being noted, (p. 77) 

Beattie testified that the properties held by Elkins 
prior to July, 1920, did not enter into the United Fuel 
Company contract and that the properties which did 
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enter into the United Fuel Company contract began 
with the first one acquired in July, 1920. (p. 108) 

Richmond testified that the promise of Elkins to give 
him a one-third interest in his, Elkins’, oil and gas in¬ 
terests was made in 1916 and referred to the proper¬ 
ties then in existence. The question was asked Rich¬ 
mond : 


“You simply took an agreement from him to 
assign to you a third interest in his oil leases as 
they existed at that time? (1916) 

“A. Yes.” (p. 100) 

He fixes the time when that promise was fulfilled by 
delivery to him at the Traymore Hotel, Atlantic City, 
of the paper transferring the one-third interest, as 
April or May, 1920. (p. 100) The instrument in suit 
specifies no time in 1920 when this ‘‘certain” contract 
and assignment transferring the one-third interest to 
Richmond was made. 

The court after first excluding evidence of the value 

of Elkins’ oil and gas interests as of April 19 , 1921 

(p. 78), subsequently admitted this testimony, saying: 

% 

‘‘The Court: Gentlement, before going into the 
argument of the case, I have been looking at Wig- 
more on this question of circumstantial evidence 
with reference to the evidence which I excluded, 
namely, that of Mr. Beattie. 1 am satisfied, from 
reading Wigmore, that I made an erroneous rul¬ 
ing, that is to say, the fact that this land in West 
Virginia was originally worth $150,000 is a cir¬ 
cumstance which may be considered as to whether 
or not Mr. Elkins did sign that note. 1 have not 
Wigmore here, but it has a list of cases with quo¬ 
tations from them, and I am satisfied 1 made an 
erroneous ruling, so I will reverse myself on it.” 
(P- 80) 
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We respectfully submit that if evidence that the prop¬ 
erties of Elkins were worth $150,000 in round numbers 
in April 1921, was relevant as a circumstance to be con¬ 
sidered as to whether or not Mr. Eikins did sign the 
note in suit—(and manifestly its relevancy to that issue 
lay in the inference to be deducted that Elkins would 
not have paid $150,000 for a third interest in properties 
worth in all $150,000)—how much more were the values 
in 1919 and early in 1920—namely, $43,333 in each year 
—circumstances relevant to that issue for the same 
reason , inasmuch as the testimony offered was to the 
effect that what Richmond was giving up was a third 
interest in property worth only $43,333, that interest 
being $14,445, for which Elkins was agreeing to pay 
$150,000 (and which property was not concerned in any 
possible increase in value by reason of the contract 
with the United Fuel Gas Company as it was not in¬ 
cluded therein). The testimony of Beattie describing 
the property of Elkins between 1915 and May 1920 
(p. 60), after which additional leases were acquired, 
was for the purpose of showing that only a small por¬ 
tion (a little over one-fourth) of Elkins’ holdings on 
April 19, 1921, entered into the alleged assignment to 
Richmond of a one-third interest recited in the note 
in suit. Such testimony being competent and in 
the case, it made testimony as to the value of that 
small portion competent and necessary to support the 
inference that Elkins would not have paid $150,000 for 
a surrender of a one third interest therein worth onlv 
$14,445. And this teas the ground on which the Court 
admitted evidence of the value of Elkins’ holdings on 
April 19, 1921. And this is so, even though Richmond 
had not testified at all, because the instrument in suit 
did not state the time in 1920 that the one-third inter- 
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est was supposed to have been transferred to Rich¬ 
mond and therefore on the face of that instrument 
such transfer might have been prior to the date the 
additional leases were acquired in the summer of 1920. 
But Richmond’s testimony fixed that fact. 

Evidence of the values in 1921 having been admitted 
because the Court stated its exclusion was error, and 
the same but more persuasive reasons existing, why 
the evidence of values in 1919 and early 1920 should 
have been admitted, it necessarily follows that it was 
equal but more glaring error to exclude it. That is, 
the error which the court rectified as to values of 1921 
was the same class of error which the court did not 
rectifv as to the values of 1919 and 1920. 

2. The court excluded the evidence offered as to the 
consideration for the assignment from Richmond to 
DeMesa, and from the latter to the plaintiff, the Equi¬ 
table Investment Company. 

Mr. Marye, President of Plaintiff, was twice asked 
what the Equitable Investment Company paid for the 
note in suit, and each time the court refused to allow 
the question to be answered, exception being taken to 
the Court’s ruling, (pp. 46, 80) 

On cross-examination Richmond was asked what 
consideration was paid for the note by Mr. DeMesa, to 
which objection was interposed and sustained, an ex¬ 
ception being noted. The point in the mind of the 
court seemed to be, as it seemed also to be in the mind 
of plaintiff’s counsel, that some attack was being made 
upon the title which passed by the assignments re¬ 
ferred to, as appears from the objection made by plain¬ 
tiffs’ counsel. Mr. Beale said in part: 

4 ‘The only thing that is necessary is a consid¬ 
eration, and it has no bearing upon the issues. A 
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sale for the consideration of one dollar is enough 
on its face to warrant the passage of the title. 

“The Court: I think that is so, Mr. Johnson. 

“Mr. Johnson: It is only offered as bearing on 
the genuineness of the note. If the consideration 
was grossly inadequate it would have some bear¬ 
ing on the genuineness of the note.” (p. 105) 

Of course no question was made as to the right of 
the plaintiff to prosecute the suit under these assign¬ 
ments nor was any attack made upon the title of De- 
Mesa or the plaintiff thereunder. The point is this: 
Whether or not Richmond sold the note in suit to De- 
Mesa for a small consideration was a relevant inquiry 
as bearing on the genuineness of the instrument in 
suit. When all the circumstances in the evidence con¬ 
cerning the note are considered and especially the con¬ 
duct of Richmond in not himself presenting it to the 
executors but in the first instance employing a lawyer 
for a fee of $30,000 contingent upon collection without 
suit to present the claim; the delay of nine months in 
presenting the claim to the executors or notifying them 
of its existence; the probate of two claims differing in 
one important essential, namely, the date of the one- 
third partnership agreement recited as a considera¬ 
tion; the inconsistencies and contradictions in Rich¬ 
mond’s testimony, and all the other evidence in the 
case casting doubt upon the verity of the note and 
tending to brand it as spurious and a fraud; then the 
circumstances surrounding these assignments and the 
consideration paid for the disputed note, were not only 
relevant subjects of inquiry but such inquiry might 
have developed that the whole transaction grew out 
of a deal so speculative and suspicious as to cast grave 
doubt on the validity of the note forming the subject- 
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matter of such speculation, and disclosed that Rich¬ 
mond sold it for so small a sum as to justify the in¬ 
ference that he knew its fraudulent character. 

Again, if the questions excluded had been allowed, 
and had developed the fact that Richmond had re¬ 
ceived such a small consideration from DeMesa that 
the jury would have believed that Richmond was to 
receive a substantial sum if the note were collected, 
such fact would have borne strongly upon Richmond’s 
credibility as a witness, for it would have shown that 
he had a financial interest in the outcome of the trial; 
and this became of the greatest importance in connec¬ 
tion with the fact that Richmond was the client of Mr. 
Beale (plaintiffs’ trial counsel), as was also Mr. De- 
Mesa. (p. 35) The jury might have discarded all of 
Richmond’s testimony if they believed it was prompted 
by a substantial financial interest in a finding for the 
plaintiff; especially in view of his admission that he 
had “stretched” his testimony in the New York pro¬ 
ceedings to help Elkins (pp. '96, 97), of the fact that 
he was contradicted by several witnesses, and of the 
many inconsistencies in his statements while on the 
stand. Defendants were precluded by the court from 
pursuing this inquiry. It is of course always relevant 
and most important to show that a witness has such 
an interest in the suit; and here that interest bore di¬ 
rectly on the genuineness of the note. The objections 
made to the questions excluded were on the ground 
that they were not relevant, that they had nothing to 
do with the issues involved. 

In the light of Castle v. Bullard, 23 How (U. S.), p. 
187, supra, and on the grounds stated, we submit that 
the evidence sought to be elicited was not only relevant 
and admissible but very huportant to the defendants 
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who were entitled not only to have all the circumstances 
relating to the note before the jury—especially as upon 
circumstances only did their defense rest—but also to 
have before them any fact which might tend to dis¬ 
credit the testimony of Richmond or to show that such 
testimony was influenced by any interest which he 
might have in the outcome of the trial. 

We respectfully submit that the errors committed 
by the Court below in excluding the inquiry as to the 
consideration paid by either or both assignees of the 
note in suit and the offer to prove the value of Elkins ’ 
property in 1919 and 1920 were highly prejudicial to 
the defendants case; that the verdict might have been 
different had these matters been admitted; and that 
therefore the judgment should be reversed. 

III. 

(Nos. 15 and 16.) 

CONCERNING CERTAIN PREJUDICIAL 
REMARKS OF THE COURT. 

Bearing in mind that the defendants’ entire case con¬ 
sisted in the establishment of two negatives, viz .—that 
Elkins did not execute the note in suit, and that there 
was no consideration for it,—that proof of these two 
negatives depended on circumstantial evidence, and 
applying what was said concerning circumstantial evi¬ 
dence in the case of Castle v. Bullard, supra, it is ap¬ 
parent that the court below should not only have given 
the defendants wide latitude in this regard, but also re¬ 
frained from belittling or saying anything tending to 
belittle or nullify any one piece of circumstantial evi¬ 
dence presented by the defendants. The errors now 
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to be considered relate to the language of the court 
tending to render useless much of such evidence. 

In view of the peculiarities of the typewritten part 
of the disputed document, and defendant’s contention 
that, by comparison with the letters in Richmond’s 
handwriting containing the misspelled words occurring 
also in the typewritten Exhibits 71, 72, 73, 74, he typed 
the note in suit over Elkins’ signature; and also in view 
of Fejer’s testimony that Elkins took a paper out of 
his pocket at the lunch table at Delmonico’s and 
handed it to Richmond, it became of great importance 
to show that Elkins did not use a typewriter and con¬ 
sequently did not himself type the note. 

Therefore, Mr. Beattie, who had known Elkins inti¬ 
mately since 1904; had handled all his gas and oil prop¬ 
erties for many years prior to his death, (p. 60) and 
who, during the lifetime of Elkins had repeatedly 
stayed at the latter’s house (p. 66) and who of course 
would be likely to know whether Elkins used a type¬ 
writer, was asked “Do you know of your own knowl¬ 
edge whether Mr. Elkins could write on a typewriter?” 
to which he replied “No, he could not. * * * he 

was not an operator on the typewriter.” 

Thereupon, altho no objection had been made by 
plaintiff’s counsel, the court gave vent to the remark¬ 
able outburst appearing on pp. 66 and 67 of the record. 

To the court’s unqualified statement to defendant’s 
counsel “You cannot prove a negative” exception was 
duly taken. AYe submit that this statement of the court 
utterly uncalled for by anything that had occured, not 
made in response to any objection by counsel for plain¬ 
tiff, was highly prejudicial to defendant’s case. 

Realizing the situation was serious, plaintiff’s coun¬ 
sel endeavored to corect it. His attempt, and the oh- 
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servation of the court in response thereto, made mat¬ 
ters worse. Counsel said in part: 

“I take it your honor meant to make the asser¬ 
tion that it was in the nature of some difficulty, 
or perhaps impossible to prove a negative, but 
that your honor did not care thereby to foreclose 
or shut off Mr. Johnson from attempting to prove 
a negative if he saw tit to make the attempt. 

To which the court replied in part: 

“He can make the best attempt he knows how. 

I will say I will take judicial knowledge 
of the fact that any man can operate a typewriter 
if he has intelligence and physical energy to do it. 
That is all I meant by that. In fact as the evidence 
has been running along this morning, 
roughlv was that Mr. Richmond never had any in- 
terest in this property. That is a negative.” 
(Italics ours) (p. 67) 

The resultant, irresistable inference from these re¬ 
marks is that defendants ’ counsel could attempt and 
had that morning been attempting as best he could 
to prove a negative, but that a negative could not be 
proved. Taken in connection with the statement of the 
Court excepted to, and his accompanying language 
including (referring to Beattie) “what good does it 
do to say he never saw him use a typewriter!” the 
whole episode must have left on the minds of the jury 
an indelible impression that counsel for defendants 
might attempt to prove a negative, that he had already 
made and might thereafter make such an attempt, but 
that it could not be done. The court never told the 
jury to disregard what he had said nor did he address 
them at all about the matter. 


74 


The weight of the testimony of Beattie about El- 
kins not using the typewriter, etc., was, of course, en¬ 
tirely for the jury. But the Court instead weighed it, 
considered it worthless, and let the jury know it in no 
uncertain terms. 

Prejudicial as all this was to the defendant at the 
moment the effect of it permeated and injured the 
defendants’ case from that time on. 

Thus the evidence of Mr. Willcox and Mr. Beattie 
tending to prove the negatives that Richmond had no 
interest in the property of Elkins, and that no assign¬ 
ment of a one-third interest therein had been made 
(proof of which was vital to the defense in view of 
the recitals in the disputed note) ; the testimony of 
Mrs. M. A. Elkins, former wife of Richard Elkins that 
the latter did not have and never operated a type¬ 
writer, etc., (p. 75) must have been considered by the 
jury as attempts to prove those negatives, but futile 
attempts because proof was impossible. 

And the error committed by the court becomes the 
more injurious, when it is remembered that Elkins 
being dead, the evidence in question was the best that 
could be produced on this point. 

For this error alone we respectfully submit that the 
judgment should be reversed. 
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IV. 

(Nos. 10, 11, 12, 23, 24 and 28). 

FREQUENCY OF EXCLUDING EVIDENCE 
AFTERWARD ADMITTED WAS PREJUDICIAL 
ERROR. 

The error complained of in this group of the assign¬ 
ment consists in the injurious effect upon defendant's 
case, caused by the frequency with which the court 
ruled out items of evidence offered by them, and after¬ 
wards admitted them, thereby materially weakening 
their force and value as component parts of the struc¬ 
ture of the defense. 

Thus: 

(1) In the effort to establish that Richmond had 
not a one-third interest in the property of Elkins, 
it was competent to show who were interested as 
tending to exclude Richmond. In this connection 
it was pertinent to inquire of the witness Beattie 
who had entire charge of all such properties 
whether he had any interest therein, or had ever 
heard of any one else having any. This inquiry 
was at first excluded, (p. 62) 

(2) It was also competent, and so held by the 
court reversing his first ruling excluding it, (p. 80) 
which was made after argument and consideration 
(p. 77, 78), to bring out from Beattie his opinion 
of the value of Elkins' entire properties at the date 
of the note in dispute (April 19, 1921) to show, 
as bearing on the genuineness of the note, that 
that value was substantially the same as the a- 
mount Elkins agreed to pay for one-third thereof. 

(3) Another fact tending to discredit the docu¬ 
ment sued on, was the affidavit of Richmond cer¬ 
tifying that the copy of the note attached thereto 
was a true copy (Exhibit 195 opp. p. 78). This 
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because the consideration recited in that copy 
fixed the date of the supposed assignment to him 
of the one-third interest as 1919, instead of 1920 
(the date fixed in the note in suit) the former year 
being long before Elkins, through Beattie, had 
acquired his additional gas leases in West Virgin¬ 
ia; and also because, upon inspection it will be 
seen that other differences between the two papers 
exist which would hardly have been made by a 
public stenographer copying the original. (Such 
as the insertion of $150,000 in figures, the trans¬ 
position of the words ‘‘one and a half years” 
in the orginal to “one year and a half” in the 
copy, etc.). 

The admission of this affidavit which Richmond had 
admitted he had executed (p. 74), became the more 
important and competent in view of the entry in the 
docket of claims of the Probate Court showing the 
claim presented by Richmond against Elkins’ Estate 
for $150,000 on a note (p. 74), the fact that the affi¬ 
davit bore on its face the usual stamp showing that 
the claim had been recorded, and the testimony of Mr. 
Snyder, of counsel for the defendants that he had re¬ 
ceived it from a New York law firm. But the court 
ruled it out as hearsay! (p. 78) 

Each of the above items of evidence was subse¬ 
quently admitted. We respectfully submit that when 
considered in connection with the attitude of the trial 
Justice towards the defendants as exhibited by the 
extraordinary language in which he indulged during 
the testimony of Mr. Beattie (pp. 66, 67) to which ref¬ 
erence has been already made, and with the fact that 
the defendants’ case depended so largely on circum¬ 
stantial evidence as to entitle them to liberal rulings 
of the court in the first instance, the exclusion of the 
items referred to, clearly admissible at the time they 
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were offered when each would fit into the sequence of 
vents, so weakened the cumulative effect of them all, 
that the action of the court in so excluding them, not¬ 
withstanding their subsequent admission, amounted to 
error. For the jury would be likely to believe that the 
court having first ruled it out, there was so much doubt 
about the weight and value of the evidence in question, 
that they would be justified in giving it but scant con¬ 
sideration. 

It has been held by the Supreme Court of the United 
States that in exceptional cases such strong impres¬ 
sions may be made upon the minds of a jury by testi¬ 
mony illegally admitted, that its subsequent with¬ 
drawal will not remove the effect caused by its ad¬ 
mission; and that in that case the original objection 
to the testimony may avail on appeal or writ of error. 
Hopt v. Utah 120 U. S. 430; 30 Law Ed. 708, 711. 

Here we have the converse of this proposition viz. 
excluding evidence and then admitting it; and the fre¬ 
quency with which the court below excluded evidence 
before finally admitting it makes the case exceptional. 

V. 

Nos. 3, 4, 5, 6, 7, 8, 13, 14 and 18) 

CERTAIN RULINGS PREJUDICIAL ERROR 
WHEN CONSIDERED COLLECTIVELY. 

The errors complained of in this group are not par¬ 
ticularly injurious if considered separately, but col¬ 
lectively they not only become prejudicial, but exem¬ 
plify the difficulties encountered by the defendants 
in their effort to establish their defense by circum¬ 
stantial evidence. 
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(Xo. 3). Defendants were not permitted to brine: 
out from Mr. Fenton, confidential secretary to Richard 
Elkins, that the latter often signed notes and letters 
in blank (p. 47). 

Such testimony was competent in view of the evi¬ 
dence of Kellenyi that Elkins kept his desk open with 
letterhead paper in it like that on which the note was 
written, (p. 50), and defendant’s contention that Rich¬ 
mond, unknown to Elkins and over his signature, in¬ 
serted the typewritten portion of the note in suit. 

(Xos. 4 and 5). Whether Elkins’ signature changed 
between May 1920 (before his arm was hurt) and the 
date of the disputed document, was a matter relating 
directly to the question whether his signature there¬ 
on had been written there at the time it bore date. 
Yet the court sustained plaintiff’s objections to ques¬ 
tions propounded to Miss McXarama, head bookkeeper 
of the American Xational Bank, in order to elicit such 
testimony, (pp. 47, 48) 

(Xos. 6, 7, 8.) Defendants’ counsel had called to 
Richmond’s attention several misspelled words in cer¬ 
tain letters admittedly written by him, for the pur¬ 
pose of refreshing his recollection as to whether he 
typewrote certain other letters (Defendant’s exhibits 
71, 72, 73, 74), signed by him, but which he denied 
typing. 

Counsel for plaintiff then asked Richmond whether 
certain words (misspelled) in a paper shown to the 
witness, were in the handwriting of Elkins. This was 
not done for the purpose of refreshing the recollection 
of the witness as to whether they were written by El¬ 
kins, as Richmond unhesitatingly said they were. By 
this means certain evidence was improperly empha¬ 
sized before the jury. But it was allowed by the court; 
over defendants’ objection and exception, (pp. 54-56) 
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(Nos. 13 and 14) The court refused to allow counsel 
for defendant to ask Mr. Beattie under what circum¬ 
stances he had met Richmond in January, 1921 and 
where he saw him. (pp. 62, 63) 

This is important as showing the reluctance of the 
Court to permit the defendant to develop the circum¬ 
stances important to his defense by even the most com¬ 
monplace preliminary questions. 

(No. 18) It will be remembered that the considera¬ 
tion recited in the copy of the note Richmond gave 
to Mr. Bowers which he swore was a true copy and 
which was the basis of his claim recorded in the Pro¬ 
bate Court fixed 1919 as the date of the contract and as¬ 
signment to Richmond of the one-third interest in 
Elkins’ West Virginia properties, whereas in the note 
in suit it is fixed as 1920. The importance of this 
difference already has been discussed. Therefore de¬ 
fendant offered in evidence a notice served upon one 
of their counsel to produce the original contract and 
assignment made in 1919, not 1920 as appeared in the 
note sued on. 

This notice constituted a circumstance relating to 
the difference in dates and the inferences deducible 
therefrom, and was as relevant as any of the other 
evidence admitted in that connection. But the court 
ruled it out, and we think erroneously, (p.75) 

The matters excluded by the trial justice just con¬ 
sidered, suggest, we respectfuly submit, a failure on 
his part to appreciate and apply the rule that many 
items of evidence, though each may be but slightly re¬ 
lated to the issues involved, nevertheless when taken 
togther, may prove the ultimate fact in dispute. 

In stead of permitting defendant the wide latitude 
justified by the circumstances, the learned justice 
leaned rather to strictness and thus fell into the errors 
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of which we complain. Indeed it was only most per¬ 
sistent effort that brought about the admission of cer¬ 
tain relevant testimony at first excluded to which al¬ 
lusion has heretofore been made. 

VI. 

(Nos. 30-34, both inclusive.) 

REFUSAL OF DEFENDANTS' PRAYERS NUM¬ 
BERED 4, 5, AND G, WAS ERROR. 

This group comprises those instructions requested 
by defendants which the court refused. 

Defendant's prayer No. 3 (p. 109) was covered by 
the charge of the court (pp. 113, 114), and their prayer 
No. 7 (p. Ill) is not insisted on. 

The elimination of these two prayers leaves only 
defendants’ prayers numbered 4, 5 and 6, for consid¬ 
eration. (pp. 109, 110) 

(4 and 5) After exceptions were taken to the denial 
of prayers Nos. 4 and 5, the court modified each of them 
by striking out “for good and valuable consideration" 
and as thus modified granted them. The exceptions 
raise the point whether error was committed by refus¬ 
ing to grant them as originally framed. In No. 4, the 
jury were told that if they found Richmond did not 
deliver to Elkins the assignment of the one-third inter¬ 
est, made in 1920 “for good and valuable considera¬ 
tion" their verdict should be for defendants, as there 
would then be a failure of consideration of the note in 
suit. 

(No. 5 was substantially the same, insofar as the 
point under discussion is concerned.) 

By striking out the phrase “for good and valuable 
consideration," the court ruled, and so told the jury 
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in his charge (pp. 116, 117), that if Richmond gave up 
an assignment of a one-third interest, etc., made in 
1920, that would be a consideration for the note in suit, 
even if there was no consideration for the assignment 
itself. 

This was grave error, as the evidence of Richmond 
was that there was a consideration for the assignment, 
viz., his giving up 150,000 shares of Intercoast Oil Co. 
stock (p. 85). Therefore, if they believed there was 
no consideration for the assignment, they would not 
believe Richmond, and as a result of such disbelief 
might then find that no such assignment at all existed. 
The prayers as refused applied to Richmond’s evi¬ 
dence, making it necessary for the jury to believe him, 
in order to find for plaintiff, and also followed the re¬ 
cital in the note in suit that the assignment was made 
for good and valuable consideration. 

(No. 6) This refused instruction gave the jury lib¬ 
erty to consider all the evidence in the case, including 
that tending to show want of consideration for the note 
in suit, upon the question whether the signature of El¬ 
kins thereon was put there prior to its date and the 
body thereof written afterwards without his knowl¬ 
edge or consent. 

It was fatal error to refuse this prayer. Much of 
defendants’ evidence on the question of consideration 
tended not only to discredit Richmond, but to show that 
he did not have a one-third interest in the property of 
Elkins. 

If the jury believed that fact, they would be justified 
in believing also that the note in suit was a fraud be¬ 
cause Elkins would not have signed a document con¬ 
taining the false statement that an assignment of that 
interest was surrendered; and that therefore the body 
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of the instrument was typewritten over his signature 
without his knowledge or consent. 

All this proof tending to show failure of considera¬ 
tion, taken in connection with the testimony of the ex¬ 
perts for defendants that in their opinion the signa¬ 
ture of Elkins was not written at the date of the instru¬ 
ment (p. 56), and with the testimony relating to the 
condition of his arm interfering with his ability to 
write, was evidence which, if believed, led to the con¬ 
clusion that the note was not genuine. 

For all the reasons hereinabove set forth, and upon 
the authorities cited, we respectfully submit that such 
prejudicial error was committed by the court both dur¬ 
ing the trial and thereafter with respect to the record, 
as to render the judgment appealed from invalid, and 
that therefore it should be reversed. 

R. G. Donaldson, 

Hayden Johnson, 

Charles L. Frailey, 

Attorneys for Appellants. 
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BRIEF FOR APPELLEE. 

The appeal herein was taken by the defendants-appel- 
lants, the executors of Richard Elkins, from a judgment 
in favor of the plaintiff-appellee, Equitable Investment 
Company, Inc., for $176,075, with interest on $150,000 
thereof from March 12, 1924, entered on the verdict of 
the jury after a trial before Mr. Chief Justice McCoy, 
starting February 20, 1924, and ending March 12, 1924. 

Hereinafter for brevity, the parties to the appeal will 
be referred to as plaintiff and defendants respectively. 
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STATEMENT. 

The plaintiff will review the facts as a whole without 
separating plaintiff’s prima facie case and case in re¬ 
buttal so that the Court may follow the narrative and 
note the situations out of which defendants claim the 
alleged errors to have originated a*s well as thereby 
shortening plaintiff’s argument on appeal. Especially 
does plaintiff feel constrained to narrate the facts as 
defendants have set forth their version thereof. 

(Plaintiff's Case.) 

Plaintiff’s witness Kichmond had known Richard 
Elkins for twenty years prior to the latter’s death and 
was engaged in business with Mr. Elkins in 1914 at 
Astoria, Long Island, each having one-half interest in 
the Oil & Waste Products Company, a corporation with 
its manufacturing plant at Astoria. Its business was the 
extraction of gasoline from crude oil under a patent 
known as the Cornell process (pp. 84-85). The corpora¬ 
tion continued operations until dune, 1916, when the 
plant and assets thereof including the Cornell process 
were sold to the United States Consolidated Oil Co. for 
#200.000 in promissory notes. These notes were jointly 
owned by Richmond and Elkins, evidenced by a written 
obligation to this effect signed by Mr. Elkins (pp. 84-85; 
Pltf.’s Ex. 59). Following said sale Richmond and 
Elkins decided to buy back the rights in the Cornell 
process west of the Mississippi River. This they did by 
surrendering #100,000 of said promissory notes and re¬ 
ceived by reassignment from the United States Consoli¬ 
dated Oil Co. an equal ownership of said rights in the 
Cornell process west of the Mississippi River. 
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Having acquired such rights, Richmond and Elkins in 
the latter part of 1916 determined to make use of the 
Cornell process; wherefore they organized the Intercoast 
Oil & Refining Company with a capitalization of 
11,000,000 divided into shares of the par value of One 
dollar each and to this corporation were assigned the 
rights west of the Mississippi River in the Cornell patent 
(p. 85). Richmond and Elkins were entitled to 500,000 
shares each in the Intercoast Oil & Refining Company 
but Richmond received only 350,000 shares as Elkins 
stated that inasmuch as he (Elkins) was to be the presi¬ 
dent of the corporation, he insisted on control and prom¬ 
ised if Richmond would relinquish 150,000 shares he 
would give him a one-third interest in his (Elkins) oil 
and gas leases in West Virginia and Ohio. After conver¬ 
sation, and protest, Richmond accepted this arrangement 
(p. 85). 

Later, Richmond and Elkins each surrendered 50,000 
shares to Mrs. S. B. Elkins, mother of Richard Elkins, 
so as to secure for the corporation $100,000 with which 
to build a refinery. The refinery was built in Oklahoma 
City, but some time in 1917 the war caused operations 
to be suspended (pp. 85-86). 

Shortly before the war ended in 1918, Richmond sug¬ 
gested that the refinery be removed to a place where 
there was an oil supply and Elkins responded that he 
was looking for such place. Conversations were held on 
this point, but it was finally decided in the middle of 
1919 that the Intercoast Oil & Refining Company should 
go out of business (p. 86). 

Until the Intercoast Oil & Refining Company was def¬ 
initely abandoned in 1919 Richmond had not asked 
Elkins about the one-third interest: but soon after the 
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Intercoast project was abandoned, Richmond told Ekins 
that he (Elkins) should give him a memorandum of 
ownership in respect of the one-third interest as long as 
the Intercoast Company had stopped. Elkins said he 
would do so but did not; therefore Richmond reminded 
him every two or three weeks of the matter (p. 86). 

In the early spring of 11120 at the Hotel Traymore 
in Atlantic City Richmond obtained the memorandum 
sought. Elkins handed it to him and said, “Here is the 
paper you have been hounding me for and I hope it will 
do you some good.” Richmond replied: “Well, I am 
glad to get it; can I get any money for it?” Elkins re¬ 
sponded: “Not at the present time, later it may become 
valuable" (p. 86). 

The memorandum was written in pen and ink on 
Elkins Coal & Coke Co. stationery and read in substance 
to this effect : “I hereby give you a one-third interest 
in my gas and oil leases in consideration of your accept¬ 
ing 350,000 shares of stock in the Intercoast Oil & Re¬ 
fining Co. instead of the one-half that you were entitled 
to” (p. 86). 

The paper was addressed to Richmond at Delmonico's, 
New York City, and stated that the oil and gas leases 
were in West Virginia and Ohio (p. 87 ). 

May it be emphasized that Richmond’s story is either 
corroborated by documents in the handwriting of Elkins 
or admitted by defendants in respect of one-half owner¬ 
ship of the Oil & Waste Products Co. and one-half 
ownership of the $200,000 of notes and one-half owner¬ 
ship of the Cornell western rights and the organization 
of the Intercoast Oil & Refining Company and the assign¬ 
ment of the Cornell patent rights thereto and of Rich¬ 
mond receiving 350,000 shares instead of 500.000 shares 
in said corporation. 


Returning to the narrative—from the spring of 1920 
until January 1st, 1921, Richmond saw Elkins fre¬ 
quently but did not discuss his one-third interest much. 
However, in the latter part of 1920 Elkins told Rich¬ 
mond that the Standard Oil Company, which had been 
supplying manufacturers at Charleston, West Virginia, 
with gas from a field thirty miles aw r ay, would not renew 
its contract and if he (Elkins) could get capital to 
build a pipe line and could get some options on gas 
leases he could take over the contracts as the Standard 
gave them up and a lot of money could be made (p. 87). 
Elkins asked Richmond if he could enlist capital and 
was answered in the affirmative. Richmond took the 
matter up with several, among whom was a Mr. Towne, 
and arranged a meeting between Elkins and Towne, in 
the latter part of 1920. Mr. Towne promised to supply 
the money but did not. In March, 1921, Richmond told 
Elkins that as the latter was closing a contract with 
the United Fuel & Gas Company covering the gas leases 
he (Richmond) thought Elkins and he should have 
some understanding as to his (Richmond’s) interest in 
Mr. Elkins’s interests (p. 87). 

The plaintiff also produced evidence from other 
sources showing that as of this period Mr. Elkins re¬ 
garded Mr. Richmond as having one-third interest with 
him, viz.: Mr. William C. Clark (p. 35), a practicing 
attornev in Boston, formerlv a member of the lower 
and upper houses of the Massachusetts Legislature, tes¬ 
tified that he knew both Richmond and Elkins as he 
held stock in the Ziegfield Cinema Corporation with 
them. He met Elkins in company with Richmond 
seven or eight times and in January or February, 1921, 
talked with Elkins in an effort to get him to put more 


6 


capital into the Cinema Corporation but Elkins de¬ 
clined saying that he was tied up with Richmond in 
some oil and gas land interests—a refinery or some¬ 
thing to that effect, also referred to a pipe line in this 
connection. On one occasion Elkins and Richmond 
talked about gas wells in West Virginia or Virginia and 
the cost of pipe lines. 

Mr. L. C. Friedman (p. 37), manager of the broker¬ 
age office of Brickley & Co. at Delmonico’s, testified 
that he knew Richmond and Elkins and saw them to¬ 
gether perhaps fifty times. In the latter part of 1920, 
Richmond and Elkins came into his office and Elkins 
asked if it would be possible to interest Brickley & Co. 
in laying a pipe line in a gas proposition in West Vir¬ 
ginia. Mr. Friedman also saw Mr. Towne and Messrs. 
Richmond and Elkins frequently together in Del¬ 
monico’s and in the beginning of 1921—possibly as late 
as February—Towne, Richmond and Elkins came into 
his office to borrow pen and ink with which to sign some 
papers, and Mr. Elkins said to Mr. Towne that if he 
(Elkins) were absent, his partner Mr. Richmond could 
take care of the business. 

Mr. Carl F. Flanders (p. 36), a practicing attorney 
in New York City, testified that he had known Elkins 
for many years; that in 1919 at the Waldorf Hotel 
Elkins said hr and Richmond were partners in the oil 
business and were building their refinery somewhere in 
Oklahoma, but something intervened to make the ven¬ 
ture impossible. Mr. Flanders also said that in the 
early part of 1921 Richmond and Elkins visited his 
office in the Delmonico building and requested that an 
agreement be drafted covering negotiations with a Mr. 
Towne relating to gas leases in Roane County, West 
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Virginia, wherein Mr. Towne was to furnish capital to 
build a pipe line. Mr. Flanders drafted the agreement 
and put Richmond’s name therein as broker, but Elkins 
said such clause was unnecessary as Richmond was his 
partner in the oil and gas lands and had a one-third 
interest. The agreement as drawn was in Mr. Elkins’s 
name because he was the record owner of the title. The 
deal fell through as Mr. Towne was called away. A 
letter in the personal handwriting of Mr. Elkins to Mr. 
Richmond was also put in evidence by plaintiff (pp. 67- 
68) (Pltf.’s Ex. 4 ), a portion of which reads: 

“1 thought that the leases we own on the C. & 
C. R. R. that are available will only give 300 barrels 
a month and a small pumping station would have 
to be installed.” 

Those leases were in West Virginia (p. 68). 

Returning to Richmond’s testimony—when Richmond 
demanded an understanding as Elkins was closing with 
the United Fuel & Gas Company (p. 87), Mr. Elkins 
agreed and asked if Richmond would take a lump sum 
and received an affirmative answer. Elkins offered 
$100,000, which was refused, and Richmond complained 
(p. 87) that the offer was too small and not fair; more¬ 
over, that he should get $200,000. Elkins replied that 
such demand would not be considered as $100,000 was 
generous because (p. 88) he (Elkins) had given Rich¬ 
mond his interest for worthless stock—inviting an 
answer from Richmond that the stock was worthless 
because Elkins had not gone ahead with the Intercoast 
Company. Discussion ensued; finally Elkins agreed to 
give $150,000, saying that was the best offer he would 
make. Richmond accepted and asked when he would 
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get the money. Elkins replied not for a year or so, but 
would pay interest as within such time money would 
come in. Richmond asked if Elkins wanted to give him 
a note then, and Elkins said “No, you draw up a paper 
and if it is all right I will sign it.” This conversation 
was in the latter part of March, 1921 (p. 88). The next 
day Richmond told Mr. Flanders of his talk with Elkins 
and asked if Flanders would dictate the language of 
the paper that Elkins should sign, which Flanders did, 
and Richmond wrote it down (p. 88), and Flanders 
(p. 38) said that Plaintiff's Exhibit 3 is substantially 
in the language suggested to Richmond. 

After he had written down the language suggested by 
Flanders, Mr. Richmond took the paper to Elkins at 
the Waldorf Hotel and said, “Here is the wording of 
the agreement—do you want to look at it?” “No,” re¬ 
sponded Elkins, “throw it in my bag. I will look at 
it later and if it is all right 1 will sign it” Ip. 88}. 
Richmond did not see Elkins again until three or four 
weeks later, as Elkins returned to Atlantic City and 
Richmond lived in New York. He next saw Elkins 
about the middle of April, 1921. I^lkins delivered the 
agreement which is the instrument sued upon in this 
litigation in New York. It is marked “Pltf.’s Ex. 3” 
(p. 46) and reads as follows: 

Elkins Coal and Coke Co. 

Miners, Steam, Smithing, and Gas Coal. Manufac¬ 
turers Foundry and Furnace Coke. 

Morgantown & Kingwood R. R. via B. & O. R. R. 
Land Title Building. Philadelphia. 

John Richmond having this day surrendered and 
delivered to me this certain contract and assign¬ 
ment, between us made in 1920 in which contract 
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and assignment for good and valuable considera¬ 
tion by me received from him, I gave, assigned and 
transferred to him one-third partnership interest 
in all my gas and oil interests properties, leases and 
contracts located in West Virginia or vicinity, and 
he having re-transferred to me his one-third inter¬ 
est in all of said interest recited in said contract, 
in consideration thereof I hereby agree to pay to 
him the sum of one hundred and fifty thousand dol¬ 
lars within one and a half years from this date, 
with interest at six per cent. April nineteenth, nine¬ 
teen hundred and twentv-one. 

April 19th, 1921, 

New York City. 


Richard Elkins. 

The circumstances under which delivery was made 
are these: 

Mr. Richmond (p. 88) his wife and daughter had 
just finished luncheon at Delmonico’s. Mr. Elkins 
joined them. After talking a few minutes Mrs. Rich¬ 
mond and daughter went to the dressing room. Elkins 
then took from his pocket Plaintiff’s Exhibit 3 and 
handed it to Richmond. As he did so, Mr. Fejer, the 
leader of the orchestra in Delmonico’s and an old 
friend of Richmond’s and Elkins’s, joined them at the 
table. When Richmond was reading Plaintiff's Ex¬ 
hibit 3 Elkins spoke to Mr. Fejer, saying, “Joe, here 
is where Rich gets a lot of money to have parties with 
around New York.” Richmond finished reading the 
paper and handed it to Mr. Fejer, who read it and said 
“that’s fine” or something similar. Richmond (p. 88) 
again read the paper and noticing an erasure on the 
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top of the second line, turned to Elkins saying: “Don’t 
you think we should initial this erasure?” and Elkins 
assented. Richmond took out a gold fountain pen and 
handed it to Elkins, who initialed it, and Richmond 
initialed it and put the paper in his pocket (p. 89). 
Mrs. Richmond and daughter returned to the table and 
Richmond and Elkins left Delmonico’s. While going 
out Elkins said “Now Rich you had better return that 
other paper to me—the agreement of 1920—sometime.” 
That afternoon Richmond saw Elkins at Delmonico’s 
at dinner and returned to him the instrument which 
Richmond had received from Elkins in 1920 (p. 89). 

The testimony of Joseph Fejer confirms in every way 
the delivery of Plaintiff's Exhibit 3 by Elkins to Rich¬ 
mond. 

Fejer testified as to his acquaintance of many years 
with Elkins and Richmond (p. 38), and that while 
musical director at Delmonico’s in 1921, in March or 
April of said year (p. 42), Richmond, Mrs. Richmond 
and their daughter were lunching at Delmonico’s, 
whereupon Fejer stopped at their table. Mrs. Rich¬ 
mond asked him to sit down, which he did. The ladies 
went to the dressing room. Elkins entered and came 
to Richmond’s table and sat down. After a few gen¬ 
eral remarks Elkins took from his pocket Plaintiff’s 
Exhibit 3 (which witness identified from a photostatic 
copy (pp. 41-42) and handed it to Richmond (p. 39), 
saying: “Rich is going to get some money’ - (p. 40). 
Richmond passed the paper on to Fejer, who sat next 
to him, and Fejer read some or nearly all of it” (p. 39). 
Richmond then put the paper in his pocket. Fejer was 
acquainted with Elkins’s signature. Fejer says he did 
not read the whole thing: that he could not remember 
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every word of it, but he does remember about the 
$150,000 (p. 39). Fejer refers to the paper as a letter. 
Fejer has no interest in the case—“not a darn thing—it 
don’t mean anything to me” (p. 40). 

In view of the criticism of Fejer’s testimony on page 
6 of defendants’ brief, it may not be amiss here to point 
out that Fejer’s testimony has all the earmarks of truth 
and this characteristic is outstanding even from the 
type of the record. Fejer’s recollection differs from 
that of Richmond as to certain of the details, which is 
to be expected when truthful witnesses testify—for in¬ 
stance, Richmond says Elkins joined the party before 
the ladies went to the dressing room, whereas Fejer 
states that Elkins joined the party immediately after 
the ladies went to the dressing room. Richmond says 
Elkins was at the table when Fejer came over to it, 
whereas Fejer says he was at the table and Elkins 
joined the party, etc. 

Fejer was not asked about the initialing of the paper 
either on direct or cross examination. His testimony 
was taken at Indianapolis, Indiana, when he was on a 
vaudeville circuit and his direct examination wms con¬ 
ducted by a local attorney of Indianapolis. 

Defendants’ counsel (p. 6 of their brief) endeavored 
to capitalize Fejer’s characterization of Plaintiff's Ex¬ 
hibit 3 as a letter and that upon being shown a photo- 
static copy of Plaintiff's Exhibit 3, Fejer said: “I never 
saw 7 that, I saw the letter.” This in particular, to the 
writer’s mind, is convincing proof of the truth of 
Fejer’s testimony because he had never prior thereto 
seen a photostatic copy of the document and more¬ 
over the document sued upon, Plaintiff’s Exhibit 3, was 
on the letterhead of the Elkins Coal & Poke Company 
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and was signed only by Richard Elkins—the physical 
aspect thereof would register on the mind of a foreigner 
or anyone else (Fejer was a Hungarian) that the paper 
was a letter. 

Plaintiff put in evidence the assignment, from Rich¬ 
mond to DeMesa, of Plaintiff’s Exhibit 3, wherein the 
cash consideration recited therefor was Five dollars and 
the assignment from DeMesa to plaintiff wherein like¬ 
wise the cash consideration was also Five dollars (pp. 
4-6). 

8uch was plaintiff’s case with the exception of three 
expert witnesses on handwriting and a maker of type 
for typewriting machines, whose testimony will be ad¬ 
verted to hereinafter. 

( Defendants’ (’ase. | 

The defendants in presenting their case proceeded 
along the lines that while the signature to Plaintiff's 
Exhibit 3 was genuine, the same could not have been 
executed as of the date it bore, April 19, 1921, because 
of the condition of Richard Elkins’s right arm, which 
member was suffering from serious neuritis caused by 
an injury to his shoulder; wherefore it was contended 
that Elkins could not have written the well penned sig¬ 
nature on the date appearing upon the document; and 
that Plaintiff’s Exhibit 3 was without consideration. 

In support of the former contention the defendants 
produced witnesses Kellenyi (pp. 48-50), Romagna (p. 
51), Weinberg (p. 60), Willeox (p. 72), and Madeline 
Elkins i p. 75)—nurse, valet, physician, lawyer and 
grass widow, respectively, of Richard Elkins, who testi¬ 
fied in substance that Elkins was suffering from Au- 
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gust, 1920, to April 19, 1921, and thereafter with a seri¬ 
ous traumatic neuritis resulting from an injury to his 
right shoulder and that his right arm was in a sling 
and that he could neither write nor feed himself with¬ 
out supporting his right arm with his left hand. The 
purpose of this testimony was to sustain the theory that 
Elkins could not have written the signature to Plain¬ 
tiff’s Exhibit 3 on April 19, 1921. Nurse Kellenyi ad¬ 
mitted that during his employment by Elkins from Au¬ 
gust, 1920, until April 15, 1921, Elkins ordinarily paid 
him by check (p. 50), and three checks were offered in 
evidence dated April 13th—13th and 15th, 1921, filled 
in and signed by Elkins, thereby affording the jury an 
opportunity to compare these writings with the signa¬ 
ture on Plaintiff’s Exhibit 3. Likewise physician 
Weinberg was paid by check and Elkins wrote a check 
to the doctor’s order on April 13th, 1921 (p. 60), which 
the jury also had an opportunity to examine and com¬ 
pare. 

During the period of injury to Mr. Elkins’s arm, 
many letters written throughout by Mr. Elkins, with 
pen or pencil, were put in evidence for the jury to 
examine and compare. And as if destiny had so or¬ 
dained, a pen and ink letter was written by Mr. Elkins, 
dated April 20th, 1921 ( which was the day after the 
date of Plaintiff's Exhibit 3), on the back of Defend¬ 
ants’ Exhibit 5 (p. 50), addressed to nurse Kellenyi. 
A photostatic copy of this exhibit was inadvertently 
omitted by defendants from the printed record, but said 
letter shows a clear and beautiful writing almost as if 
it were a steel engraved etching. These silent exhibits 
spoke eloquently concerning Mr. Elkins’s ability to 
have written his signature on Plaintiff’s Exhibit 3 as 
of the date thereof. 
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Defendants also called in support of this theory of 
their case three handwriting experts, Messrs. Carvalho, 
Given and Green, who gave it as their opinions, after 
comparisons of the writings and signatures of Mr. 
Elkins before, after and contemporaneously with April 
19, 1921, that the signature on Plaintiffs Exhibit 3 
though genuine could not have been written thereon as 
of such date but was written in 1918 (p. 56) ; moreover, 
that the initials “R. E.’* and “J. R.” at the right of the 
second top line, after comparison with the handwriting 
of Mr. Richmond, were in their opinion placed there by 
Richmond. Many checks bearing the signature of 
Richard Elkins from 1915 up to and after April 19, 
1921, with the dates thereon concealed, were presented 
to such witnesses by plaintiffs counsel and the wit¬ 
nesses requested to select therefrom the signatures 
which in their opinion were April, 1921, signatures of 
any years prior to or after said date; all refused to sub¬ 
ject themselves to the test. 

Defendants' witness Mr. Oden, an expert in type¬ 
writing and typewriters (pp. 57-59), expressed his 
opinion on Plaintiffs Exhibit 3, and as it was admitted 
that such paper was written on a Corona typewriter, 
Mr. Oden examined typewritten letters signed by Rich¬ 
mond, Defendants* Exhibits 71-73, and expressed the 
opinion that said three letters were written on a 
Corona typewriter bv the same hand that typed Plain¬ 
tiff’s Exhibit 3. 

But Mr. Janies B. Hulse (p. 83), who manufactured 
the type for the Corona Typewriting Company, called 
in rebuttal by plaintiff, denied that said Exhibits 71, 
72 and 73 were written on a Corona typewriter arid 
declared the same were written on a Royal typewriter. 



15 


Col. Frailey, one of the counsel for the defendants, ad 
mitted that Mr. Oden’s testimony in this respect was 
erroneous. 

Defendants’ counsel asked Mr. Richmond to write 
certain dictation (p. 52), which he did. This was for 
the purpose of showing that Richmond was an 
atrocious speller and thereby raise the presumption 
that Richmond w r rote Plaintiff’s Exhibit 3, which con¬ 
tained the w r ords “transferred” and “retransferred” 
with one “r.” The test demonstrated beyond question 
that spelling was not Richmond’s forte even though he 
spelled “transferred” correctly. The impression that 
this testimony created on the jury may be weighed by 
the fact that there was one other person in the world 
who spelled more atrociously than Richmond and such 
person was Mr. Elkins. His letters put in evidence 
showed the folloiwmg (pp. 54-56) : “Patant”; “broak- 
ers”; “benafit”; “terratory”; “possabilitv”; “palimi- 
nary”; “reccomend”; “fiew T ”; “loose” for lose, and many 
others. 

To cast further doubt on the genuineness of Plain¬ 
tiff’s Exhibit 3, defendants called one Bow r ers (p. 105), 
w r ho emphasized that his firm had as a member thereof 
“Mr. Gerard, former Minister to Germany” (as it ap¬ 
pears in the record), and testified that Richmond had 
first come to his firm w ith the claim of $150,000 against 
the estate of Richard Elkins in January or February, 
1923, and that he had filed a verified claim against 
the estate, annexing to the verification a copy of the 
paper given him by Richmond—said paper given to him 
bv Richmond being itself a copy as he (Bow r ers) had 
not seen the original agreement signed by Elkins. Be 
it noted here that the purpose of this was to show r that 
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the copy given by Richmond to Mr. Bowers differed 
from Plaintiff’s Exhibit 3 in certain particulars, to wit, 
that the original document offered in evidence reads: 
“a certain contract and assignment between us made 
in 1920”, whereas, Bowers’s copy read: “a certain con¬ 
tract and assignment between us made in 1919.” 

There were further discrepancies, to wit, the use of 
an “or” for “and”; also the insertion of $150,000 where 
it did not appear in the original and “April 19th, 
1921” for “April nineteenth, nineteen hundred and 
twenty-one.” 

Mr. Richmond in rebuttal (pp. 102-103) testified that 
he had a girl stenographer in the Biltmore to do the 
work and that the copies were inaccurate as the girl 
made a mistake; that he took the original note down to 
Mr. Gerard and showed it to him; that a few days later 
Gerard asked him to bring down a copy because he 
wanted to send such copy to Washington; thereupon 
Richmond had the copies typed at the Biltmore and 
that the girl made an error and that one inaccurate 
copy he gave to Mr. Gerard and later another inaccu¬ 
rate copy he gave to Mr. Beale. 

Mr. Bowers further testified for defendants (p. 106 ) 
that Richmond told him about the delivery of Plain¬ 
tiff’s Exhibit 3 at the luncheon in Pelmonieo’s on April 
19th, 1921, when Fejer was present, corroborating in 
effect Richmond’s story thereof, except that Bowers 
declared that Richmond told him the transaction was 
had in the presence of Mrs. Richmond and Miss Rich¬ 
mond; furthermore, that Elkins had told Flanders that 
Richmond was a partner of his in oil and gas; that 
lawyer Osborn of New York City drew the 1919 paper 
which was surrendered and that Osborn’s office might 
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have a copy as he was attorney for Elkins; that wit¬ 
ness to the agreement was one Harry Hawthorne, who 
could testify to the signing of the agreement and to 
the conversation; moreover, that there were four or 
five people who knew of the existence of the agree¬ 
ment and that Richmond had stated that he might 
have a copy of the 1919 agreement in two trunks full 
of papers which were in storage, therefore it would 
take time to search as he had just returned from 
Europe. 

Richmond in rebuttal (p. 103) gave his recollection 
of his conversation with Bowers. 

The jury saw Mr. Bowers on the witness stand, 

heard his testimony and Richmond’s explanations and 

saw Mr. Bowers under cross examination. The jury 

had seen Mr. Richmond on the witness stand for davs 

% 

and had had full opportunity to judge Mr. Richmond’s 
explanation and the credibility thereof. 

So ended defendants’ case with respect to the point 
raised bv the defendants as to the integritv of Plaintiff’s 
Exhibit 3. 

We next come to the second and last point of de¬ 
fendants, namely, that even if the note were made by 
Elkins, it was without consideration. 

In support of this latter contention defendants called 
Noble Beattie (p. 60), who said he worked for Elkins 
from 1912 until Elkins’s death in his oil and gas mat¬ 
ters and was still in the employ of the estate. Mr. 
Beattie described the locations of gas properties owned 
by Elkins from 1915 to 1920 (p. 61). Between April, 
1920, and January, 1921, some thirty additional leases 
were acquired, some of which were surrendered and 
the rest retained—those that were kept represented all 
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oil interests owned by Elkins in Roane County in Janu¬ 
ary, 1921, and were all paid for by Elkins. Beattie 
first met Richmond in 1916 at the Waldorf in New 
York City and saw him several times in 1916, 1917 and 
in January, February and March, 1921, in New York. 
About the 20th of January, 1921, at Hotel Biltmore, 
New York, Beattie, Elkins and Richmond discussed 
finding a market for gas leases owned by Elkins in 
Roane County, West Virginia. Richmond said he knew 
a man named Towne who would put up $2,000,000 to 
develop the properties. Beattie told Richmond he 
(Beattie) had tenth interest (p. 64). Richmond did 
not disclose to Beattie that he (Richmond) had an 
interest, but asked what interest he should get. 
Beattie and Richmond went to see Towne several times 
together and Towne wanted to know who owned the 
leases. Beattie said Elkins did, but that he (Beattie) 
had a tenth interest which was not recorded. Richmond 
did not say he had any interest, although Towne asked 
if anybody else had an interest, and Beattie answered 
“No” (p. 64). Beattie said that Richmond told him 
he (Richmond) should have one-tenth of Elkins’s net 
profits out of the deal (p. 64). The deal fell through 
when Towne left for Europe. Elkins got restless and 

asked Richmond to interest someone else and thereby 

« 

earn the same commission he would have gotten on the 
Towne deal (p. 65). 

Finally Elkins sold the output of the wells to the 
United Fuel & Gas Co., with which Richmond had 
nothing to do, as Beattie handled these negotiations 
(p. 65). 

Richmond never asserted to witness nor in witness’s 
presence that he had an interest in Elkins’s oil and 



19 


gas lands in West Virginia or vicinity, but always re¬ 
ferred to them as Elkins’s (p. 65). Elkins had no 
typewriter at his house in Atlantic City and he never 
saw Elkins use a typewriter. “I meant by that, that 
he was not in the habit of using a typewriter” (p. 
67). 

Mr. Richmond, called by plaintiff in rebuttal (p. 89), 
denied the statements of Mr. Beattie above narrated 
as to Beattie disclosing his one-tenth interest or that 
he (Richmond) had disaffirmed any interest in Elkins’s 
oil and gas lands in West Virginia or vicinity and 
denied all statements of Beattie tending to establish 
that he (Richmond) had spoken or acted in a manner 
controverting the idea that Richmond had an interest 
in Elkins’s oil and gas lands in West Virginia and 
vicinity (p. 90 ). 

Mr. Beattie was again recalled by defendants (p. 76) 
and qualified as an expert on oil and gas leases in 
West Virginia and claimed to know the value of the 
leases owned by Elkins in West Virginia for 1919, 1920 
and 1921. 

Beattie was asked as to the value of Elkins’s leases 
during the year 1919 and on objection was not per¬ 
mitted to answer (p. 76). The same question was 
addressed to him as to the value of Elkins’s leases in 
1920 and up to January 1, 1921, and on objection was 
not permitted to answer (p. 77). 

The same question was addressed to him as to the 
value of Elkins’s leases on April 19, 1921, the date of 
Plaintiff’s Exhibit 3 (p. 77), and on objection was not 
permitted to answer. 

Long argument by counsel ensued and the presiding 
Justice said he would look up the question. 
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When the court convened after the noon recess, the 
presiding Justice said (p. 80) that he had examined 
Wigmore on Circumstantial Evidence and was con¬ 
vinced that he had made erroneous rulings in certain 
respects and thereupon Mr. Beattie was permitted to 
testify that the value of Elkins's oil and gas leases on 
April 19, 1921, was $152,700 and to put in evidence 
a detailed schedule thereof (p. 82, Defts.’ Ex. 199). 

Defendants' reasoning was that on April 19, 1921, 
the value of Elkins's leases was only $152,700, wherefore 
Elkins—an astute business man—would not have cov¬ 
enanted to pay Richmond $150,000 for the release ol 
a third interest therein. 

On cross examination Mr. Beattie was asked (p. 81) 
if the properties listed in his schedule (Defts.’ Ex, 199) 
were contained in the United Fuel & Gas Co. contract. 
Beattie answered “yes” and pointed out in Exhibit 199 
the properties that were. 

The significance of this query is shown in the cross 
examination of Mr. Carper (p. 82) called by defend¬ 
ants as another expert on Elkins’s leases and who sub¬ 
stantially confirmed Mr. Beattie’s values. On cross 
examination (p. 82) Mr. Carper said, in reaching his 
result as to values on April 19th, 1921, he did not take 
into consideration the fact that the gas wells were 
under contract to the United Fuel & Gas Co. The 
contract had been signed on March 29, 1921 (p. 70, 
Defts.’ Ex. 194—a letter from Elkins to this effect!. 

Carper (p. 82) further admitted that on the Elkins 
leases were two gas wells, one of which had a daily 
capacity of 4,500,000 cubic feet, and the other nearly 
6,000,000 cubic feet; that these wells were within thirty 
or forty miles of Charleston, West Virginia; that the 
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United Fuel & Gas Co. practically controlled the dis¬ 
tribution of gas in Charleston, and that the prevail¬ 
ing price of gas in April, 1921, in Roane County, where 
the Elkins gas wells were, was from 20 cents to 25 
cents per thousand cubic feet, and the yearly average 
of gas taken by the pipe line was one-eighth (p. 82). 

On the testimony of defendants’ witness, at his mini¬ 
mum calculations, ten million cubic feet per diem at 
20 cents per thousand at the yearly average of one- 
eighth of the capacity of the wells would yield $91,250 
per annum; and should the pipe line take more than 
one-eighth, the return would be greater. Gas wells in 
Roane County are notable for their longevity. 

Beattie knew r that these gas wells had come in on 
Elkins’s property. Beattie (p. 65) “attended on the 
negotiations myself when ‘Elkins sold the output of the 
wells to the United Fuel & Gas Co.’ and Richmond had 
nothing to do with it*’; wherefore, he knew r of the 
contract, yet valued the property owned by Elkins, as 
of April 19, 1921, at $152,700, so that the jury might 
believe that Elkins would not agree to pay $150,000 
for a third interest in property having a value of only 
$152,700, whereas in truth the property had a mini¬ 
mum yearly return of $91,250. Never did defendants 
permit evidence to leak out, as to the terms of the 
United Fuel & Gas Co. contract nor was the contract 
ever offered in evidence. 

Defendants called E. W. Willeox, a member of the 
bar of the State of New York (p. 68), a former mem¬ 
ber of a law r firm w r hich represented Elkins in 1920 
and January and February, 1921. Mr. Willeox traced 
his acquaintance with Elkins and Richmond and tes¬ 
tified to seven distinct meetings at various places, with 
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Elkins and/or Richmond, the first beginning in the 
latter part of February, 1921, and the last ending in 
the latter part of July, 1921. 

In respect of these meetings, Mr. Willcox remem¬ 
bered a plethora of details which in each instance re¬ 
sulted in Richmond having declared that he had no 
interest in Elkins’s oil and gas lands in West Vir¬ 
ginia and was merely trying to earn a commission. 

Mr. Willcox’s recollection of details—what was said 
and done at these meetings—was amazing. On cross 
examination the jury observed this witness closely. 
Mr. Willcox undoubtedly intended to patch up the holes 
in the defendants’ case, but the jury accepted Rich¬ 
mond’s denials. 

The plaintiff called in rebuttal Messrs. Osborne, 
Stein and Farrer (p. 84) as handwriting experts, who 
testified that in their opinion, after making compari¬ 
sons with other signatures of Mr. Elkins, the signature 
on Plaintiff’s Exhibit 3 was written by Richard Elkins 
as of the date thereof notwithstanding the condition of 
his arm and that in their opinion the initials “R. E.” 
and “J. R.” on the upper second line of Plaintiff’s Ex¬ 
hibit 3 were not written by the same person, but that 
after examining comparative signatures “R. E.” was 
written bv Richard Elkins and “J. R.” bv Richmond. 


ARGUMENT. 


Plaintiff will analyze as briefly as possible the ex¬ 
ceptions raised by defendants on the appeal. 

( 1 ) 

This exception was not pressed as there is none 
on the record. 
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( 2 ) 

This exception is addressed to the refusal of the 
trial Court to permit defendants to inquire into the 
consideration paid by plaintiff to Hannibal de Mesa 
for the assignment of Plaintiff’s Exhibit 3 to plain¬ 
tiff. 

It is respectfully submitted that in no way could such 
question help to determine whether Plaintiff’s Exhibit 
3 was or w r as not genuine. The question would not 
throw light on consideration or want of consideration 
passing from Richmond to Elkins on April 19, 1921, 
in relation to Plaintiff’s Exhibit 3. The assignment 
from de Mesa was in writing, complete and final, dated 
May 11, 1923, more than two years after the date of the 
disputed document and it recited “$5 in money and 
other good and valuable consideration.” Defendants 
had a right to comment in respect thereof, to the jury. 
The motive of the assignor is not a proper subject of 
inquiry if the assignment passes legal title. 

Birdsall vs. Read & Garrison, 188 A. D. (N.Y.) 

46. 


( 3 ) 

This exception is addressed to the action of the 
trial Court in ruling out the question to witness 
Fenton “did Elkins ever sign any notes in blank 
or letters in blank.” 

It is respectfully submitted that in no way could such 
question help to determine the genuineness of Plain¬ 
tiff’s Exhibit 3 or as to its consideration. Moreover 
the question is limited neither as to time, place nor 
circumstances. 
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(4) and (5) 

These exceptions are addressed to the refusal of 
trial Court to permit witness McNamara to answer 
questions: “Did you ever decline to recognize a 
check of Mr. Elkins because of the signature’’ and 
“In what respect did the signature of Mr. Elkins 
change during the period of time that you were at 
the bank, from May, 1920, to March, 1923.” 

It is respectfully submitted that this young lady did 
not qualify as an expert on handwriting. She was a 
bookkeeper. She says she did not examine each signa¬ 
ture particularly but that if there was any change a 
person accustomed to the signature would have noticed 
it (p. 48). Countless checks of Elkins were produced 
and the jury was able to observe whether a change oc¬ 
curred and if so, at what dates, without the conclusions 
of this witness. There may have been many reasons, 
fancied or otherwise why witness declined to recognize 
Elkins’s signature. 


(b), (7) and (8) 

These exceptions were addressed to the trial 
Court permitting plaintiff’s counsel to ask witness 
Richmond if certain misspelled words, such as 
“broakers”, “possability”, “paliminary” and the 
like were in the handwriting of Elkins. 

It is respectfully submitted that as the witness had 
duly qualified to recognize Mr. Elkins’s handwriting, 
plaintiff’s counsel had the right to identify the parti¬ 
cular words as the handwriting of Elkins because these 
words alone were material in showing that Elkins was 
a poor speller. All the rest of the paper may have been 
in the handwriting of some one else. 



(9), (19), (20), (21) and (22) 

These exceptions are addressed to the refusal of 
the trial Court to permit witness Noble Beattie to 
testify to the value of Elkins’s leases during 1919 
and i920. 

It is respectfully submitted that this evidence was 
properly excluded because in no way could it be deduced 
from such testimony that Plaintiff’s Exhibit 3 was in- 
genuine or lacking in consideration. 

Counsel for the defendants appear to see no proba¬ 
tive force in Plaintiff’s Exhibit 3 even though it bears 
a signature admittedly genuine. This instrument says 
in substance: 

John Richmond having this April 19, 1921, sur¬ 
rendered to me a contract made in 1920 wherein 
for good and valuable consideration received by me 
I transferred to him one-third of my oil and gas 
interests in West Virginia and vicinity I hereby 
promise to pay him $150,000. 

Richard Elkins. 

The outstanding features of the foregoing instrument 
are these: 

(a) The surrender was on April 19, 1921. 

(b) The thing surrendered was a contract made 
in 1920, wherein Elkins vested Richmond w r ith a 
one-third interest in his (Elkins’s) oil and gas 
lands in West Virginia and vicinity. 

(c) The contract surrendered was valued by 
Elkins in April 19, 1921, at $150,000 and this sum 
w r as satisfactory to Elkins. 

The value or the lack of value of Elkins’s leases in 
1919 or 1920 w r ould have no bearing on the situation 
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because the thing surrendered was a contract made in 
1920. This contract Elkins regarded in April, 1921, 
as vesting in Richmond a one-third interest in his gas 
leases and thereby enabling Richmond to claim a one- 
third of the United Gas & Fuel contract, irrespective of 
what mav have been the value of the leases in 1919 or 
1920. 

Richmond’s testimony supports this view, because he 
said (p. 86) that the paper received from Elkins at the 
Hotel Tray more at Atlantic City gave an one-third in¬ 
terest in Elkins’s oil and gas leases in consideration of 
his having accepted 350,000 shares of stock in the Inter¬ 
coast Oil & Refining Company instead of 500,000 shares 
and that the oil and gas leases referred to were in West 
Virginia and Ohio. Further support of the view that 
Elkins regarded the contract in April, 1921, as making 
Richmond a partner of Elkins is to be found in the 
testimony cited supra of Mr. Clark (p. 35) that Elkins 
declared in January and February, 1921, he was tied 
up with Richmond in some oil and gas land interests 
and of Mr. Friedman (p. 37) that in February, 1921, 
Elkins told Mr. Towne that Richmond was his partner 
and of Mr. Flanders (p. 36) that in the early part of 
1921 Mr. Elkins said that Richmond had an one-third 
partnership interest in the very oil and gas lands which 
were under negotiations with Towne and which went 
into the United Fuel & Gas contract. 

The defendants (p. 65 of their brief) wanted to show 
by Mr. Beattie that the value of Elkins’s leases in 1919 
was $13,333 and that this value was unchanged until 
about April 1920, because Richmond had testified that 
he received in the early spring of 1920 at the Hotel 
Traymore in Atlantic City, the contract (which was 



27 


exchanged on April 19, 1921, for Plaintiff’s Exhibit 3) 
wherefore the Hotel Traymore transaction might have 
occurred while the Elkins leases still had a value of 
$43,333, consequently the conclusion would follow that 
Elkins on April 19, 1921, had promised to pay $150,000 
for a third of $43,333 and therefore a factor for the 
jury to consider. 

This reasoning is not tenable because the instrument 
sued upon neither by inference nor otherwise intimates 
that the asset Elkins bought from Richmond and de¬ 
scribed therein, was an one-third interest in the Elkins 
leases as the valuation thereof existed in 1920 or 1919. 
There is not a scintilla of evidence in the case to this 
effect. On the contrary, the instrument, Plaintiff’s Ex¬ 
hibit 3, declares in no uncertain terms what Elkins 
wanted and what he got, viz, a contract dated 1920, 
which vested in Richmond an outstanding one-third 
share in the Elkins oil and gas interests in West Vir¬ 
ginia. Elkins had made a lucrative deal with the United 
Gas & Fuel Co. Elkins wanted to extinguish Rchmond’s 
contract; accordingly Elkins fixed a price for said con¬ 
tract and purchased it. Both Elkins and Richmond 
regarded the 1920 assignment as an existing right in 
April, 1921 and Elkins so stated in substance to Fried¬ 
man and Flanders. The price paid for said contract 
was cheap in comparison with the value of 10,000,000 
cubic feet of gas per diem having a market value of 20^ 
to 25^ sold to the United Fuel & Gas Co. presumably 
at the market price. 

In what manner may the defendants read into Plain¬ 
tiff’s Exhibit 3 that Elkins therein purchased, not a 
contract dated 1920, but an one-third interest in leases 
at a valuation either as of 1919 or 1920? 



It is idle to argue that 1919 and/or 1920 values should 
be admitted because April 1921 value was admitted; it 
was perfectly apparent that the two situations are not 
akin. 

Elkins bought a contract. What was this contract? 
It was an one-third interest in Elkins’s gas leases in 
West Virginia. What did Elkins pay for his purchase? 
He covenanted in writing to pay $150,000. Was this 
price so large that the very size thereof persuaded one 
to look askance thereat? We may only answer, by re¬ 
course to evidence showing the value of Elkins’s leases 
at or about the purchase date, then measure therewith 
the price Elkins covenanted to pay. Was this done? 
Yes, Beattie and Carper gave evidence to this effect. 
What was the result? Their testimony speaks for 
them; the jury after weighing the same found that the 
$150,000 purchase price sustained Plaintiff’s Exhibit 3 
instead of impugning it. 

Plaintiff asks in what manner could the 1919 and 1920 
values be material, relevant or helpful or in what man¬ 
ner has the exclusion thereof prejudiced defendants? 

110 ) 

This exception is addressed to the trial Court 
having refused to permit witness, Xoble Beattie, to 
answer the following question: 

“If you have now and if you had when you 
acquired, if you did so acquire, an interest in 
the oil and gas interests acquired by Mr. El¬ 
kins in 1920 in West Virginia and vicinity.” 

The defendants asserted that the purpose of this ques¬ 
tion was to show that Beattie had a tenth interest in 
Elkins’s leases, and also as bearing on whether Rich- 



mond had an interest and on the genuineness of the said 
note (p. 62). 

Wherein would the showing of a tenth interest owned 
by Beattie now (1924) or at any other time, be help¬ 
ful. Such ownership by Beattie would not have pre¬ 
vented Elkins from assigning a third of his own inter¬ 
est nor would an outstanding tenth interest have af¬ 
fected the situation. But why discuss this exception— 
it is without basis; Mr. Beattie testified (p. 64) that 
he had a tenth interest and again testified that he had 
a tenth interest (p. 64) in the conversation with Towne. 
Willcox alleged that Elkins said Beattie had a slight 
interest (p. 69), therefore it will be seen that on two 
occasions Beattie told the jury he had a tenth interest 
and Willcox once along these lines. The matter con¬ 
sequently was before the jury. 

( 11 ) 

This exception is addressed to the refusal of the 
trial Court to permit witness, Noble Beattie, at the 
time he was first asked the question, to testify that 
he acquired in January or February, 1921, a one- 
tenth interest in Elkins’s leases in West Virginia. 

It is respectfully submitted that this exception like 
the preceding one is also without basis. The question 
was excluded when it was first asked because at such 
time the court had not then determined to admit evi¬ 
dence of value with respect to 1921. One hour later, 
after having consulted the authorities and given fur¬ 
ther consideration to the question, the trial Court 
changed its ruling on the instant question. Defendants 
suffered no prejudice. 
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( 12 ) 

This exception is addressed to the trial Court 
having refused to permit witness. Noble Beattie, to 
answer the following question: 

“Have you ever heard of any other interests 

other than the interest of Mr. Richard Elkins and 

vourself in these leases.” 

* 

It will be observed that the foregoing question calls 

for hearsay information. The question is not limited 

as to time. Mr. Beattie mav have heard rumors two 

%/ 

or three years after Pltf.’s Ex. 3 was executed. But as 
defendants stated that the purpose of such question 
(p. 62) was to show that Mr. Beattie had a tenth in¬ 
terest in the leases, Beattie's subsequent testimony to 
such effect eliminated the cause of defendants’ exeep 
tion. 


(13) 

This exception is addressed to the refusal of the 
trial Court to permit witness Noble Beattie to an¬ 
swer the following question : 

“Now I will ask you to tell us under what 
circumstances you met him (Richmond) in Jan¬ 
uary, 1921.” 

Objection was made to the foregoing question by 
plaintiff's counsel on the ground that the question was 
too vague and indefinite (p. 35). It is apparent that 
the form of said question might have permitted the wit¬ 
ness to relieve himself of observations and views to 
the jury which would have been improper evidence, 
wherefore plaintiff simply desired that the question be 
framed so as to enable plaintiff to be guided intelligently 
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in deliberating thereon; instead of doing this defend¬ 
ants’ counsel was content to take an exception. 

(14) 

This exception is addressed to the refusal of the 
trial Court to permit witness Noble Beattie to an¬ 
swer the following question : 

“Now 1 will ask you where did you see him 

(Richmond) in January, 1921.” 

Objection was made by plaintiff’s counsel on the 
grounds that Mr. Beattie had testified to seeing Rich¬ 
mond, in January, February, March, 1921, wherefore 
plaintiff asked if a date as near as the witness could 
testify, be inserted in the question. The Court declared 
that Mr. Beattie could testify in sequence beginning 
with the first conversation and go right on down the 
line fixing the dates as near as possible. This was sat¬ 
isfactory to defendants’ counsel (p. 64) and thereupon 
Mr. Johnson replied to the Court: “That is the only 
way I understand it can be done and should be done” 
and Mr. Johnson proceeded to interrogate the witness 
accordingly, so therefore it will be seen that this excep¬ 
tion is without merit. 

(15) and (16) 

These two exceptions are identical in every re¬ 
spect (p. 66). The trial Justice said “you cannot 
prove a negative.” To this language alone did the 
defendants take exception. 

On page 72 of defendants’ brief, counsel asserts that: 

“Although no objection had been made by plain¬ 
tiff’s counsel, the Court gave vent to the remark- 



32 


able outburst appearing on pages 66-67 of the rec¬ 
ord.” 

It is respectfully submitted that such comment by 
defendants’ counsel is not warranted. 

The question addressed to witness by defendants’ 
counsel called for a conclusion, to wit, (p. 66) : 

*‘Q. Do you know of your own knowledge whe¬ 
ther Mr. Elkins could write on a typewriter? A. 
No, he could not. 

Mr. Beale: I did not understand what his an¬ 
swer was. 

A. That he was not an operator on the type¬ 
writer. 

Mr. Beale: Meaning thereby that you had never 
seen him.” 

The record does not reflect the tone of Mr. Beale’s 
language nor the indignation contained therein. The 
case had been on trial for several days and there had 
been much argument. The trial Justice saw that Mr. 
Beale was about to engage in bitter protest and accord¬ 
ingly his observations were for the purpose of avoid¬ 
ing argument and delay. 

Defendants’ counsel then re-framed the question (p. 
66 ) : 


“Q. I will ask you if you ever saw Mr. Elkins 
write on a typewriter? A. No, T never did.” 

And the witness of his own volition a moment later, 
said (p. 67) : 

“The Witness: I meant by that he was not in the 
habit of using a typewriter.” 



The defendants’ case was in no way prejudiced by 
the remarks of the Court. These remarks were immedi¬ 
ately prior to adjournment for the luncheon hour. On 
re assembling following luncheon, Mr. Beale called the 
Court’s attention to the possibility that there might be 
some misunderstanding in respect of the Court’s 
language, whereupon the Court made the following 
statement (p. 67): 

“The Court: He can make the best attempt he 
knows how. All I said in this case—the question 
was whether or not Mr. Elkins could operate a type¬ 
writer and I said I thought that was going too fine. 
I will say I will take judicial knowledge of the fact 
that any man can operate a typewriter if he has in¬ 
telligence and physical effort to do it. That is all 
I meant to rule by that. In fact, as the evidence 
has been running along this morning, the latter 
part of the morning, roughly was that Mr. Rich¬ 
mond never had any interest in this property. That 
is a negative.” 

It will be recalled that defendants’ witness Kellenyi 
testified (p. 50) that he had never seen a typewriter 
in Elkins’s house during his term of service there from 
August, 1920, to April 15, 1921, and that all documents 
to be typewritten were sent by the chauffeur to a Miss 
Farley to typewrite in a real estate company in Atlan¬ 
tic City. 

Moreover, Mrs. Madeline Elkins, widow of Richard 
Elkins, testified (p. 75) that there was no typewriter 
in the house; that Mr. Elkins never operated a type¬ 
writer; that she never did typewriting before Elkins’s 
death; and (p. 76) that a young lady in a real estate 
office in Atlantic City did some typewriting for Mr. 
Elkins. 
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It will therefore be seen that there was plenty of 
testimony before the jury to the effect that Elkins had 
no typewriter; that none of the witnesses had seen him 
write on a typewriter and that such typewriting as he 
required to have done in Atlantic City, was done by a 
young lady in a real estate office. 

It is respectfully submitted that the defendants 
suffered no prejudice of any kind whatsoever from the 
statements of the trial Justice. 

(18) 

This exception is addressed to the refusal of the 
trial Court to permit the admission of a paper 
called Defendants’ Exhibit 197 for identification. 

It is respectfully submitted that this paper was prop¬ 
erly excluded. The paper was a notice to produce signed 
by counsel for plaintiff addressed to the attorneys for 
defendants dated February 2, 1924 (p. 75), wherein 
the instrument to be produced was described as a con¬ 
tract or assignment made in 1919 between Elkins and 
Richmond. The paper was offered in evidence without 
any explanation or attempt to show’ its relevancy. It 
was properly excluded. It could not have possibly had 
any bearing on the issues; the paper was dated three 
years after the execution of Pltf.’s Ex. 3 and was not 
signed by plaintiff. Several days later when witness 
Bowers was called by defendants, it developed that the 
purpose of defendants’ offer was to show’ that said no¬ 
tice to produce referred to an assignment dated 1919 
instead of 1920. This variance was later explained bv 
Richmond that he had given Mr. Beale one of the in¬ 
accurate copies of the note made by the stenographer 
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at the Hotel Biltmore. At the time the offer was made 
of said paper nobody knew what it was all about; de¬ 
fendants did not explain and following Bowers’ testi¬ 
mony the offer of this exhibit was never renewed. 

(23) 

This exception was addressed to the refusal of 
the Court to permit witness Noble Beattie to an¬ 
swer the question at the time it was propounded : 

“Now I will ask you to state what the value 
of Mr. Elkins’ property that I have described was 
on the 19th day of April, 1921.” 

This point has been fully discussed heretofore as well 
as set forth in the statement of facts (pp. 19 and 20 of 
this brief). The Court will recall that when the question 
was first propounded plaintiff’s counsel raised the point 
that as Pltf.’s Ex. 3 sued upon was admitted to have 
a genuine signature, the recitals therein contained were 
entitled to faith and credit, hence the value of Mr. 
Elkins’s leases as of April 19, 1921, was not concerned 
as Pltf.’s Ex. 3 recited a consideration. The trial Court 
first ruled with plaintiff. Defendants’ counsel would 
have this Court to believe that in ruling with plaintiff 
and excluding the question at such time, the presiding 
Justice did so in such a manner that the jury was in¬ 
fluenced thereby to an extent that when he later per¬ 
mitted the question, the effect thereof was lost; this 
is entirely without basis. 

The manner in which the presiding Justice excluded 
this question was gentle indeed (p. 77) : 

“The Court: It is barely possible that there is 
a different situation as affects the question of the 
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value of property on the 19th day of April, 1921, 
which is the date on which the agreement purports 
to have been signed. Do you think, Col. Frailey, 
that there is any difference with reference to that 
date, as compared with 1919 and 1920? The rea¬ 
son I had in mind is this, in 1920 there purports 
to be given this paper, there had been an assign¬ 
ment bv Mr. Elkins to Mr. Richmond; the con- 
sideration for that assignment, if that assignment 
was ever made, is not stated; therefore whether 
the properties were worth much or little, it seems 
to me, made no difference in the world. Mr. Rich¬ 
mond, if he got a third interest may have given 
more or less than a third interest was worth. We 
do not know what he gave, and therefore I cannot 
see that these two years had anything to do with 
it. Now on the 19th of April, 1921, however, ac¬ 
cording to this paper (indicating) he was giving up 
something, in consideration of $150,000. There we 
had an opportunity to measure, through Mr. Beat¬ 
tie’s testimony, if allowed to testifv, that which 
Richmond gave up as compared with that which he 
was promised, namely, $150,000. You might have 
to look up the admissibility of the evidence as to 
April 19th, 1921, I may have to look at that in a 
different way. I am not prepared to say on that. 
That is another matter which I will look up.” 

When the Court re convened after the luncheon hour, 
the presiding Justice said (p. SO). 

“1 have been looking at Wigmore on this ques¬ 
tion of circumstantial evidence with reference to 
the evidence which 1 excluded, namely, that of Mr. 
Beattie. I am satisfied that 1 have made an errone¬ 
ous ruling, that is to say, the fact that this land in 
West Virginia was originally worth $150,000 is a 
circumstance which may be considered as to whe¬ 
ther or not Mr. Elkins did sign this note.” 
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and thereupon the question was permitted, resulting in 
Messrs. Beattie and Karper testifying later and the de¬ 
tailed memorandum of values being admitted in evi¬ 
dence (p. 82, Defts.’ Ex. 199). 

(24) 

This exception is addressed to the refusal of the 
trial Court to admit Defendants’ Exhibit 195 in evi¬ 
dence at the time it was offered. 

The papers in question were an affidavit of claim 
made by Mr. Richmond when he was a client of Mr. 
Bowers’ firm; attached to the affidavit was an inac¬ 
curate copy of Plaintiff’s Exhibit 3. Defendants’ coun¬ 
sel without showing any reason why the paper should 
be admitted, offered the same (p. 78). There was no 
objection to affidavit but plaintiff’s attorney objected 
to the admission of the copy of the note accompanying 
the affidavit unless evidence was adduced showing that 
said copy was the same that had been attached to the 
affidavit when the affidavit was executed by Richmond. 
This was plaintiff’s legal right. Defendants’ counsel 
apparently became peeved and then offered in evidence 
a letter from Mr. Gerard’s firm dated November 26, 
1923, or two years and seven months after the date of 
Plaintiff’s Exhibit 3, wherein said firm notified the ex¬ 
ecutors of the Elkins Estate that it asserted an attorney’s 
lien on Richmond’s claim (p. 78-79). Defendants’ coun¬ 
sel desired the signature to be self proving and thereby 
make the letter competent evidence. Plaintiff objected, 
and was sustained. Defendants’ counsel duly excepted 
and has devoted a full page of the record to the fore¬ 
going (p. 78-79). Doubtless defendants’ counsel over¬ 
looked making this point one of the assignments of 


error. 
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However, when Mr. Bowers testified, Defendants’ Ex¬ 
hibit 195 was then properly identified (p. 106) and 
plaintiff made no objection to the admission of said ex¬ 
hibit 195 and the same was before the jury. 

(26) 

This exception was addressed to the refusal to 
permit witness Mayre to answer the question: 

“What consideration did your company, the 
plaintiff, pay for Plaintiff’s Exhibit 3.” 

It is respectfully pointed out that this question is 
almost identical even to the punctuation marks with 
assignment of error number 2, which was heretofore 
discussed on page 23 of this brief. 

(27) 

This exception was addressed to the refusal of 
the trial Court to permit the question to witness 
Richmond: 

“1 will ask you, Mr. Richmond, what consider¬ 
ation was paid for Plaintiff’s Exhibit 3 by Mr. 
de Mesa.” 

It is respectfully submitted that the assignment made 
by Richmond to de Mesa was final and complete in 
every respect and passed full title to de Mesa (p. 32). 
The assignment was properly proven. The only cash 
consideration therein stated was $5. Defendants could 
have commented thereon. The motive of the assignor 
was not a proper subject of inquiry if the assignment 
passed legal title. Birdsall vs. Read & Garrison (supra). 

The assignment was made more than two years after 
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Plaintiff’s Exhibit 3. Richmond had he desired could 
have given Plaintiff’s Exhibit 3 away and no sinister 
inference could have been deduced therefrom. Defend¬ 
ants in fact offered a letter in evidence without ob¬ 
jection by plaintiff which among other things said (p. 
107) 


“The assignment by Mr. de Mesa was an entire 
one without reservations and the full and complete 
title and ownership of Mr. Richmond’s claim 
against the Elkins estate became vested in Mr. de 
Mesa and thereafter by him in turn was similarly 
assigned to the Equitable Investment Corporation 
of Washington, D. C., without knowledge of your 
lien. 

Mr. de Mesa explained that whether or not Mr. 
Richmond will receive any part of the moneys ac¬ 
cruing from the claim will depend entirely on Mr. 
de Mesa’s generosity.” 

(28) 

This exception is addressed to the refusal of 
the trial Court to admit the following questions at 
the times they were propounded: 

“(a) Mr. Beattie, 1 will ask you if you have 
now, and if you had when you acquired, if you 
did so acquire, an interest in the oil and gas in¬ 
terests acquired by Mr. Elkins in 1920 in West 
Virginia and vicinity. 

(b) Now 1 will ask you to state what the 
value of Mr. Elkins’s properties that I have de¬ 
scribed, was on the 19th day of April, 1921.” 

and 

In excluding the following exhibits from admis¬ 
sion in evidence at the times they were offered, 
namely Defendants’ Exhibit 195. 
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and 

Refusing to permit the following proof at the 
time it was offered: “That Beattie acquired in 
January or February 1921, a one-tenth interest in 
the oil and gas interests of Elkins which he pur¬ 
chased between June, 1920 and January, 1921.” 

It is respectfully submitted that the foregoing points 
have been raised heretofore in the bill of exceptions, 
namely, under assignments numbered 11, 23, 24 and 11 
respectively, and discussed in this brief. The defend¬ 
ants doubtless are repeating these points all at once on 
the theory that taken alone each exception is trivial, 
but in consolidation a cubit may be added to their 
statures. 


(30) 

This exception was addressed to defendants' 
prayer 3 but defendants (page 80 of their brief) 
stated that this exception was abandoned so plain¬ 
tiff will make no analysis thereof. 

(31), (32), (33) and (34). 

These exceptions were addressed to the refusal 
of the trial Court to grant certain prayers requested 
by the defendants. One of these prayers was aban¬ 
doned, viz, 7, leaving prayers 4, 5 and 6 for con¬ 
sideration. 

it is respectfully submitted that no error was com¬ 
mitted by the trial Court’s refusal. The prayers are 
argumentative, involved, complicated and difficult of 
understanding. 

The defendants in their brief, argue prayers 4 and 5 
together. These prayers (pp. 109-110) were granted by 
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the trial Court with a modification. This modification 
was eminently proper. 

The trial Court, in said prayers, was requested to 
charge that the verdict should be for defendants, if 
the jury found that on April 19, 1921, Richmond did 
not deliver to Elkins a contract made in 1920 in which 
for “a good and valuable consideration” received by 
Elkins, the latter assigned a one-third interest in his 
leases to Richmond. 

The Court granted said prayers 4 and 5 with the modi¬ 
fication that “good and valuable” be stricken out, leav¬ 
ing in the word “consideration.” 

Richmond in April, 1921, surrendered a contract 
dated 1920. This 1920 contract had been given to Rich¬ 
mond for a consideration satisfactory to Elkins. In 
April 1921 when Elkins repurchased the 1920 contract 
he did so on satisfactory terms. It would be indeed 
strange if it were left to the jury to determine whether 
or not the consideration paid by Richmond in 1920 
was sufficiently “good and valuable” for Elkins to have 
assigned an one-third interest in his leases when by giv¬ 
ing Richmond the assignment in 1920, Elkins proved he 
was satisfied with the consideration received therefor; 
and again in April, 1921, when the assignment was 
bought back, Elkins reaffirmed his satisfaction. 

With due respect to defendants’ counsel, it seems 
idle to contend that as Richmond claimed he had sur¬ 
rendered 150,000 shares of Intercoast stock for the 1920 
paper, should the jury believe there was no considera¬ 
tion, the jury would not then believe Richmond and 
might return a verdict for defendants, wherefore such 
charge was relevant. Such is specious reasoning be¬ 
cause one could believe Richmond’s statement and vet 
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think the 150,000 shares were either too little or too 
much consideration. 

Then also, such prayer would be substituting the jury’s 
mind for that of Mr. Elkins. It was for the latter to 
be satisfied with the consideration which prompted 
him to give Richmond the 1920 assignment. 

Prayer 6 is the most argumentative and involved of 
the lot. The writer confesses his inability to compre¬ 
hend its full meaning but in any event it is respectfully 
submitted that the trial Court covered all the ground 
requested in the prayer when in his general charge he 
said: 

(p. 112) 

“Did Richard Elkins execute and deliver Plain¬ 
tiff's Exhibit 3? If he did, did he get from Rich¬ 
mond the consideration which the note recites as 
having gone from Richmond to Elkins?” 

(p. H2) 

“Was the note of Richard Elkins executed and 
delivered by him; did the consideration recited in 
it go to him from Richmond?” 

(p. 112) 

“* * * the plaintiff must satisfy you that Richard 
Elkins did give the note and that he got the con¬ 
sideration. * * * take all the evidence which has 
been admitted. 

ip. 113) 

“Now we have a paper here which admittedly 
bears the genuine signature of Richard Elkins. Is 
is a genuine paper? It is not a genuine paper 
merely because it bears his signature. He may 
have signed the paper and left it around somewhere 
and some one else may have gotten hold of it and 
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put in what is above the signature. Somebody, it 
may have been Richmond or anybody else.” 

(p. 115) 

“Now then (defendants) say, would Mr. El¬ 
kins promise to pay $150,000 for a third interest 
in that which altogether was worth $150,000. Of 
course the defendants ask you to answer that no 
and they want you take that circumstance and 
couple it up with everything else in the case and 
with all they get in that way and they want you 
to say that this is not a genuine instrument.” 

(p. 116) 

“* * * that bit of circumstantial evidence (the 
value of Elkins’s leases in April, 1921) you should 
consider only in connection with the genuineness 
of the note.” 

It is respectfully submitted that the trial Justice’s 
charge to the effect that in determining whether or not 
the signature of Richard Elkins on Plaintiff’s Exhibit 
3 was written thereon prior to April 19, 1921, and there¬ 
after the body of the instrument filled in without El¬ 
kins’s knowledge, the jury might consider evidence 
showing no consideration for Plaintiff's Exhibit 3 as 
bearing on the genuineness of the note, fully covered 
prayer 6. 


(29) 

There is neither objection nor exception under 
this number. 

Defendants, however, have seen fit to devote one and 
a half pages of their brief to an alleged explanation of 
why No. 29 appears in the assignment of errors (p. 26) 
although neither objection nor exception in respect 
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thereof was taken at the trial nor appears in the record. 
Plaintiff’s counsel will, therefore, give no consideration 
to the comments contained in defendants’ brief other 
than to deplore that, counsel enjoying the position at 
the bar attributed to Colonel Johnson and Mr. FraiJev 
should engage in such an unwarranted attack on the 
trial Justice. 

No jurist with the temperament and experience of 
the trial Justice could indulge in language so adverse 
to a litigant as to create a prejudicial atmosphere; nor 
did he. 

The writer who has been in active trial practice for 
more than twenty years asserts with all the sincerity 
of which he is capable, that he has never seen a fairer, 
a more painstaking, just and patient judge preside at 
a trial. Neither by word, gesture, inflection of the voice 
nor tone, did the trial Justice attempt to obtrude his 
views. Indeed his charge to the jury shows this: 

(p. 113) 

“* * * I confess I do not know whether I have 
reached any judgment in my own mind as to whe¬ 
ther the plaintiff has sustained the burden of proof 
* * *. So if I mention any part of the evidence do 
not think, please, that I attribute any particular 
weight to it * * 

It is most strange that defendants' counsel did not 
recognize at the trial, the alleged prejudice that they 
now find in the language. If they did, and notwith¬ 
standing such recognition registered no objection, then 
they were remiss in duty to their client and should not 
endeavor to shift the responsibility elsewhere. If they 
did not, and it is to be presumed that they did not be- 
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cause no exception was taken, then this court may rest 
assured that their present outburst is an afterthought 
to bolster up an anaemic bill of exceptions. Three mem¬ 
bers of the Washington bar and Mr. Willcox of the New 
York bar were militantly protecting defendants’ inter¬ 
est every day for three weeks. These gentlemen over¬ 
looked nothing. 


(35-39) 


THE V ALIDITY OF THE JUDGMENT. 

The defendants have seen fit to argue these so-called 
exceptions first. The plaintiff purposely argues the same 
last because plaintiff is of the opinion that they do not 
belong in this record and should not be considered at 
all. 

The so-called exceptions concern certain circumstances 
arising in connection with the jury’s verdict, to wit: 

The declaration contained two counts. The first count 
was in special assumpsit on Plaintiff’s Exhibit 3, against 
defendants' testator. The second count was in general 
assumpsit and is on defendants’ promises as individu¬ 
als. This error was through inadvertence, the second 
count reading against defendants personally, instead 
of as executors. 

During the trial and in the presence of the jury the 
plaintiff called attention to the error in the declaration 
and disclaimed all intention of claiming against defend¬ 
ants personally. This the jury and defendants thor¬ 
oughly understood. Moreover, plaintiff moved in open 
court for permission to correct the error by amending 
the second count in order that it might read against 
the defendants as executors, that is to say, on the prom¬ 
ise of their testator. 
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Defendants objected and thereupon permission was 
refused. 

At the end of the trial, the Court instructed the jury 
to find a verdict for the defendants on the second count, 
saying (p. 11) : 

“For certain reasons which I need not explain 
to you, I instruct you to reach a verdict for the de¬ 
fendants on what is known as the second count in 
the declaration; that leaves only the first count for 
vou to consider.” 

r 

It will be noted that defendants found no fault with 
the Court’s charge. The foreman of the jury returned 
his verdict: 

(p. ii) 

“The Clerk: Gentlemen of the jury, have you 
agreed upon a verdict? 

The Foreman: We have. 

The Clerk: How do you find, for the plaintiff or 
for the defendants? 

The Foreman : For the defendants—for the plain¬ 
tiff—I beg your pardon for the Equitable Invest¬ 
ment Co. for #176,075.’’ 

(p. 12) 

“The Clerk: Gentlemen of the jury your foreman 
has said your verdict is for the plaintiff in the sum 
of #176,075. So say you all.” 

The defendants made no objection, took no exception 
and raised their voices not at all to find fault with the 
form of the verdict. 

But three days later, on March 15, 1924, defendants 
filed motions for a new trial and recited therein, that 
the jury had disregarded the instructions of the Court 
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to find for the defendants on the second count because 
the verdict of the jury was a general one for plaintiff 
as distinguished from specifying that such verdict was 
limited to the first count. The motion also offered as an 
excuse for defendants having neglected to except to the 
charge of the Court, that no exception could be taken 
thereto as the charge was in favor of defendants when 
the Court told the jury to reach a verdict for defendants 
on the second count. 

The motion of the defendants asked that the minute 
entry of the judgment (p. 8) which reads that the jury 
found in favor of the plaintiff on the first count and for 
the defendant on the second count be corrected. 

The motions were denied by the trial Justice in an 
opinion (pp. 17-20). Therein the trial Court specifically 
pointed out (p. 20) : 

“The defendants* right to such review (denial 
of motion to correct minute entry of judgment) 
will be saved by signing a separate bill of excep¬ 
tions as was done in Ross vs. McLean, Court of 
Appeals, D. C. No. 4196, so the motion to correct 
the minute entrv should be denied.” 

The defendants did not procure a separate bill of ex¬ 
ceptions but were content to incorporate these excep¬ 
tions in the appeal from the judgment to this court, on 
the theory that such appeal would lie because incorpor¬ 
ated in their motions was a motion for a new trial. This, 
it is respectfully submitted, is not sufficient to enable 
this Court to consider said exceptions at this time or 
at any other time because defendants have lost their 
right of review by not pursuing the proper remedy. 

Mr. Justice Holmes declared, In re Riddle, 255 U. S. 
450, on petition for a writ of mandamus to correct the 
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record of the trial Court so as show that the defendant 
was tried before a jury of eleven men, that the petition 
would not lie as defendants: 

“Might have saved the point by an exception at 
the trial or by a bill of exceptions to the denial 
of his subsequent motion setting forth whatever 
facts or offers of proof were material and then have 
brought a writ of error.” 

In the case at bar, defendants made no objection and 
took no exceptions at the trial. They did save the point 
by their motion and the trial Court in his opinion on the 
motion (p. 20) told the defendants to save their review 
by a separate bill of exceptions which they have not 
done. 

It is respectfully submitted that on the appeal from 
the judgment there is nothing apparent in the record of 
the trial to amend, as the minute entry is correct as the 
same is entirely in accord with the verdict, the trial 
Court having charged the jury to consider only the first 
count as he instructed them in favor of defendants on 
the second count. 

However, aside from such question it is respectfully 
submitted that defendants’ contention is wholly unten 
able in assailing the validity of the judgment on the 
grounds assigned. 

The opinion of the trial Court (pp. 17-20) accompany¬ 
ing the denial of the motions is so clear, logical and, 
convincing, it would be but redundancy for defendants 
to endeavor to add thereto. 

The trial Court emphasizes that the verdict of the jury 
as it stands gives the defendants immunity from liabil¬ 
ity on the second count; wherefore defendants are en- 
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deavoring to deprive themselves thereof, and at the same 
time claim that their constitutional right has been vio¬ 
lated even though they be not aggrieved. 

The trial Court shows that, in the authority cited by 
defendants on pages 43 and 58 of their brief, Hodges 
vs. Eaton, 106 U. S. 408, the verdict was against the 
party objecting to it. 

Indeed the authorities cited in defendants’ brief, page 
41, grants the power of the court to amend a verdict 
where the jury had expressed their meaning in an in¬ 
formal manner. Kerr vs. Hawthorne, 4 Yeates, 293. And 
another of their authorities on the same page expressly 
points out that “the amendment in all cases must be 
such as to make the verdict conform to the real intent 
of the jury.” Minot vs. Boston, 201 Mass. 10. In the 
instant case no conceivable interpretation could be had 
other than that the jury had found in favor of the val¬ 
idity of Plaintiff’s Exhibit 3, declared upon in the first 
count and nothing else, because the Court had instructed 
a verdict for defendants on the second count, leaving 
of course only the first count for the jury to consider. 
The statement of the foreman of the jury in returning 
his verdict (p. 12) “We may possibly have made an error 
in figuring the interest which of course is subject to 
correction” is only reconcilable with a recovery against 
the defendants on the first count as executors. No evi¬ 
dence of any kind had been offered in support of the 
second count and plaintiff had stated his abandonment 
of this count. 

It is startling to hear it argued seriously that a Court 
in entering a verdict cannot exercise a power and duty 
to amend a verdict which is general in form, so as to 
carry out the express intention of the jury by applying 
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it to one or more particular counts, which it is shown 
by the Judge’s notes and by the exercise of all common 
sense, is proper. 

The day has passed in our judicial procedure where 
the taxpayers’ money has been consumed in a long trial 
and the litigants put to a great expense, that a Court 
will be persuaded to reverse an honest judgment sup¬ 
ported by the best of evidence, solely by a play on words 
and invoking an artificial and technical rule. 

In Matheson Administrators, Murphy et al., vs. Grant 
Administrator, Stewart, 2 How. 263, the plaintiffs sued 
as administrators on the first count and in his own per¬ 
sonal right on the second count. A general verdict was 
given and the judgment was arrested on account of the 
misjoinder of counts. Afterwards and before a writ of 
error was brought, a motion was made by the plaintiff 
to set aside the order arresting the judgment and for 
leave to nol pros on the second count. 

The trial Court on application set aside the order ar¬ 
resting the judgment a year after it was made, and al¬ 
lowed the verdict to be amended by entering the same 
nunc pro tunc on the first count only. 

The Court held that the action of the trial Judge was 
quite proper, as all that is required is, that the Court 
should amend the verdict within a reasonable time; and 
this may be done upon the judge’s notes of evidence 
given at the trial or upon any other clear and satis- 
factorv evidence. 

Mr. Justice Story said on page 280: 

‘‘The main question which has been argued is 
whether the Court had authority to make the 
amendment at the time and under the circum¬ 
stances stated.” 



51 


And on page 281: 

“Nothing is more common than motions to amend 
the record * * * especially in cases of misjoinder of 
counts which are incompatible with each other 
* * * and a general verdict given for the plaintiff; 
such applications * * * are usually granted * * * 
and the verdict allowed to be amended so as to be 
entered upon the good counts or upon the counts 
not incompatible with each other. This is most 
usually done upon the judge’s notes at the trial, 
especially upon what counts the evidence was in 
fact given, or to which it was properly addressed 
or limited. Or it may be done upon any other evi¬ 
dence equally clear and satisfactory, which may be 
submitted to the consideration of the Court. In 
the present case we know from the most authentic 
sources contained in the record itself and not dis¬ 
puted by any one, the whole evidence which was 
given at the trial. The case therefore falls directly 
within the range of the principles above stated. The 
practice is a most salutary one and is in further¬ 
ance of justice and to prevent the manifest mis¬ 
chiefs from mere skips of counsel at the trial, hav¬ 
ing nothing to do with the real merits of the case. 

The authoritv to allow such amendments is verv 
«/ •/ 

broadly given to the Courts of the United States 
bv the 32nd section of the Judiciary Act of 1789 
(Ch. 20) and quite as broadly, to say the least, as 
is possessed by any other courts in England or 
America. And it is upheld upon the principles of 
the soundest protective policy.” 

The foregoing case, the Court will observe, is on all 
fours with the case at bar. The same principles are in¬ 
volved; yea, almost the same facts. 

Certainly it was the duty of defendants’ counsel, in 
justice to the trial Court and jury and all those involved 
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who had attended on three weeks of trial, to call the at¬ 
tention of the Court to any error in the form of the 
verdict at which they felt aggrieved in order that the 
mistake might be rectified before the jury was forever 
disbanded. 

In Roach vs. IIulings, lb Peters 311). the jury in ren¬ 
dering its verdict failed to respond separately to the 
distinct issues raised by the pleadings and gave a gen¬ 
eral verdict in favor of the plaintiff, to which no excep¬ 
tion was taken. The Court said : 

‘‘Objections of this character, that are neither 
taken at the usual stage of the proceedings, nor 
prominently presented on the face of the record, 
but which may be sprung upon a party after an 
apparent waiver of them by his adversary, and 
still more after a trial on the merits, can have 
no claim to the favor of the Court; but should be 
entertained in obedience only to the strict require¬ 
ments of the law. The three issues were joined on 
affirmative allegations by the defendant, and the 
verdict was for the plaintiff on these issues. Ad¬ 
mitting that this verdict is not affirmatively re¬ 
sponsive to these issues, it virtually answers and 
negatives them all; for if all or either of them had 
been true, the verdict was untrue. Should the 
judgment, then, be arrested, this would be done 
neither from a necessity to guard the merits of the 
controversy, nor from the principles of sound in¬ 
ductive reasoning; but solely in obedience to an 
artificial and technical rule, which, however, it may 
be founded in wisdom and promotive of good in 
general, yet, like all other rules, is capable of pro¬ 
ducing evil when made to operate beyond the ob¬ 
jects of its creation/' 

Many cases could be cited in several states of the 
Union where unequivocal approval has been given to tin* 
practice of setting the verdicts right, from the notes of 
the judges. 
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Smith vs. Norman, 2 Da. L. (N. D.) 492. The two 
counts of the declaration claimed through two sources 
of title, but evidence w r as offered as to one only. The 
jury returned a general verdict. On motion the presid¬ 
ing Justice directed the entry of the verdict to apply to 
the one count on which evidence had been offered and 
to read “not guilty” as to the other count, on which no 
evidence had been offered. The Supreme Court of North 
Carolina affirmed the judgment saying: 

“It is the constant practice to set verdicts right 
from the notes of the judge as was done in this case. 
No inconvenience can arise and justice is often an¬ 
swered and costs saved by it. If the plaintiff offer 
no evidence, the Court ought to non-suit him. If 
he declare in several counts and offer no evidence 
upon some of them but prove others and the jury 
find for him, unless the jury expressly specify the 
counts on which the verdict is founded, the Court 
may and does direct it to be entered upon the count 
to which the evidence is applicable.” 

Chancelor Kent in Van Rensselaer vs. Platner, 2 
Johns. Cas. IT, ruled if it could be made to appear on the 
judge’s notes that the plaintiff claimed a recovery for 
the rent accruing previous to the death of the testator, 
a general verdict rendered in favor of plaintiff could be 
amended so as to be applicable to such count even though 
plaintiff was not entitled to recover on the other count. 

The same practice is approved in the following cases: 

Clark vs. Lamb, 8 Pick. 415; 

Central Union Tel. Co. vs. Fehring, 146 Ind. 

189; 

Cornwall vs. Gould, 21 Pick. 444; 

Smith vs. Exeter, 110 Me. 553; 

Baker vs. Sanderson, 3 Pick. 348; 

Stafford vs. Green, 1 Johns. 505. 
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The decisions cited by defendants fail as authorities 
to guide in the present situation, because on examina¬ 
tion, it is apparent that in every instance the jury wil¬ 
fully disobeyed the instructions given; or it was impos¬ 
sible to determine the jury’s real intent from the form 
of the verdict. 

In the main case relied on by defendants, Hodges vs. 
Eaton, 106 U. S., 408, the question involved, was not 
the power of the Court to amend a verdict by applying 
it to one of several counts, but actuallv to render the 
verdict, by supplementing a special verdict as to certain 
facts, insufficient in themselves to sustain a judgment, 
bv recourse to other facts stated bv the Court to have 
been ‘conceded or not disputed upon the trial.’ 

That situation does not obtain in the case at bar. 
There was no attempt by the trial Court, in the case at 
bar, to “submit part of the facts to the jury and itself 
determine the remainder” as in Hodges vs. Eaton case. 
The entire issue of fact raised in the case at bar was 
submitted to and passed upon by the jury and the sole 
action of the trial Court was one of common sense, to 
cause the entry on the record.to correspond to the find¬ 
ing reached by the jury. 

Wherefore it is respectfully submitted that this court 
should not countenance the “artificial and technical” 
structure which defendants are endeavoring to rear but 
should affirm the judgment of the lower court in all 
respects. 

II. H. BURTON, 

T. TENCH MARYE, 

I). W. O’DONOGHIJE, 
PHELAN BEALE, 
Attorneys for Plaintiff-Appellee. 
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